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Where a company does both banking and insurance business and the action 
is on its insurance policy, it is dealing as an insurance company, and the 
fact that it is also a bank is immaterial. The statutes relative to its 
status as a bank do not apply. Service of process as provided for 
insurance companies is legal. 

The amount of commissions to be paid for selling the goods burned is irrele- 
vant and need not be stated. 


Where the insurer asks no information and the insured makes no representa- 
tions, and the insurer chooses to assume the risk, he must be presumed, 
in point of law, todo so at his own peril. Where the insurer is familiar 
with the property, and its uses and occupation before insuring, he is 
estopped from setting up a misstatement in reference thereto in the 
application. 

Verbal statements made in an oral application are mere representations, and 
even though referred in the policy do not become warranties. Only 
written matter can be made part of a written contract. 

Where there is conflicting evidence as to the goodness and value of the goods 
burned and their location and condition, and where the jury gave verdict 


* Decision rendered, April 9, 1891. 
Vol. XX.—31. 





482 ‘Report of Decisions. { June, 


for the claimant, the appellate court in considering the evidence on a 
writ of error must reject the evidence of the insurance company which is 
in conflict with the evidence of the claimant and confirm the verdict below. 


D.S. Petrcs, for Plaintiff in Error. 

Peatross & Harris, for Defendant in Error. 

Lacy, J. 

This is a writ of error to a judgment of the Circuit Court of 
Henry County rendered at the July special term, 1889. The 
action is trespass on the case in assumpsit against the Wytheville 
Insurance & Banking Company by the defendant in error, L. B. 
Stultz, on a policy of insurance. At the trial the defendant moved 
the court to quash the process because there had been no personal 
service on the company in any way whatever, and that the order of 
publication, which was the substituted process resorted to, was in- 
sufficient, because the defendant company was a bank; which mo- 
tion was overruled, and the defendant excepted. At the trial the 
evidence was taken and certified, and instructions given and re- 
fused, and the defendant excepted to the rulings of the court 
against him, and a verdict was rendered against the defendant 
company; whereupon the defendant moved the court to set aside 
the verdict, and grant it a new trial, which motion the court over- 
ruled, and the defendant excepted; whereupon the court rendered 
judgment in accordance with the verdict, and the defendant 
brought this case to this court by writ of error. 

The first question we will consider is as to the motion of the 
defendant to quash the process in this case because the defendant 
isa bank. Thestatute provides that the service of process against 
a bank shall be upon the president, as provided by section 3225 
of the Code of Virginia. This section provides that service of pro- 
cess against a bank may be on its president, cashier, treasurer, or 
any one of its directors; and also it is there provided that, if the 
process be against some other corporation chartered by this state, 
or by some other state, or in any case, if there be notin the county 
or corporation wherein the case is commenced any other person 
on whom there can be service as aforesaid, or any agent of the cor- 
poration against which the case is (unless it be a case against a 
bank), or on any person declared by the laws of this state to be an 
agent of such corporation, and if there be no such agent in the 
county or corporation wherein the case is commenced, on affidavit 
of that fact, and that there is no other person in such county or 
corporation on which there can be service as aforesaid, publication 
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of a copy of the process or notice once a week, for four weeks, 
shall be a sufficient service of such process or notice. The defend- 
ant was called a banking as well as an insurance company, 
but with its business as a bank the plaintiff has in this suit no con- 
cern. The said defendant company was and is doing business 
as an insurance company, and the suit is upon a contract of insur- 
ance, made by the said company in the county where this suit was 
commenced; and section 3214 of the Code provides that any 
action of law, if1t be to recover a loss under a policy of insurance 
either upon property or life, may be commenced in the county or 
corporation wherein the property insured was situated, or the per- 
son whose life was insured resided, at the date of the policy. It ap- 
peared by affidavit that no agent of the company resided in this 
county upon whom process could be served, and, it being against 
an insurance company, it was properly commenced in the county 
where the property insured wassituated; and, being so commenced 
there, and there being no agent of the said company residing 
there on whom process could be served, an order of publication 
was proper in the case. That the defendant company at other 
times did business as a bank isimmaterial. In this transaction 
it was dealing as an insurance company, and the action was upon 
a loss under a policy of insurance; and it was with its character 
as an insurance company that the plaintiff was dealing, and the 
motion to quash the process in the case was properly overruled, as 
the same was lawful, regular, and altogether proper. 

The second assignment of error, and which is the subject of the 
second bill of exceptions, is as to the refusal of the court to com- 
pel the witness Semple to disclose, at the instance of the defend- 
ant, what commission was paid him for selling, or what commission 
he was to receive if he sold, the plaintiff's tobacco. The witness 
objected to disclosing what commission he was to receive for sel!- 
ing, as that was his private business, and he did not wish to tell 
it. It does not appear in what respect that question was germane 
or in any wise related to the issue to be tried. The witness was 
engaged in selling his own tobacco, and took along some for the 
plaintiff, and did not sell it. The commission to be paid him was 
irrelevant to the issue, and no foundation was laid for its introduc- 
tion into the trial of this case, and there was no error in excluding it. 

The third assignment, and the subject of the third exception, is 
as to the action of the circuit court in excluding the answer of the 
witness Terry, which disclosed a statement of third parties, made 
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to him. This was hearsay merely, and the fact to be proved, if 
necessary, could have been properly proved only by the persons 
having the knowledge themselves, and a report of what they had 
said in the absence of the plaintiff did not rise to the dignity of 
legal evidence, and was properly excluded. 

The fourth assignment of error, and the subject of the fourth ex- 
ception, is as to the action of the court in refusing certain instruc- 
tions asked by defendant, and giving certain others. The first in- 
struction asked for by the defendant, and refused by the court, and 
which is involved herein, is as follows: “Instruction No. 3. The 
court instructs the jury that any fact which, if known, would have 
influence the company to fix a higher rate of premium, or would 
have influenced the said company in issuing or refusing to issue 
the policy in question, is material to the risk; and it was the duty 
of the plaintiff to disclose every such fact when he made his appli- 
cation for the said policy, and the failure so to do on the part of 
the plaintiff vitiates his policy.” The next is instruction No. 4: 
“The court further instructs the jury that if they believe from the 
evidence that at the time the pluintiff obtained the policy sued on 
he knew the tobacco insured was damaged, and not salable on the 
markets, and failed to disclose the same to the company, and if 
they shall further believe that the knowledge of said fact would 
have caused the company to refuse to issue the said policy, then 
the failure to disclose the same, whether fraudulent or not, vitiates 
the policy, and they must find for the defendant.” The next is in- 
struction No. 5: “The court instructs the jury that if they believe 
from the evidence that at the time the plaintiff obtained the policy 
sued on he owed on the tobacco insured an amount equal to the 
value of the same, and failed to disclose the same to the defendant 
company, and if they shall further believe that the knowledge of 
that fact would have caused the said company to refuse to issue 
the said policy, then the failure to disclose the same vitiates the 
policy, and they must find for the defendant.” The next is as fol- 
lows: ‘Instruction No. 6. The court instructs the jury that the 
provision in the policy that the house in which the tobacco insured 
was situated was occupied as a tobacco factory is a warranty, and 
the plaintiff is bound thereby; and if they shall believe from the 
evidence that the said building was at that time, and at the time 
of the fire, not so occupied, and that a knowledge of that fact would 
have caused the company to have refused to issue the policy, then 
they must find for the defendant.” Instruction No. 7 is as follows: 
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“The court further instructs the jury that if they believe from the 
evidence that at the time the plaintiff obtained the policy sued on 
he represented to the company that he did not owe for the to- 
bacco insured, when in fact he owed for the same to an amount 
equal to the value of the tobacco, and if they shall further believe 
that the knowledge of this fact would have caused the defendant 
company to refuse to issue the said policy, then such misrepre- 
sentation vitiates the policy, and they must find for the defendant.” 
Instruction No. 8, as asked for by the defendant, is as follows: 
“The court further instructs the jury that, under the provisions of 
the policy, the misrepresentations of the plaintiff to.the agents of 
the company at the time of the obtaining of the policy, as to the 
value of the tobacco insured, amounts to a warranty; and if they 
believe from the evidence that at that time he represented the to- 
bacco to be worth greatly more than it was in fact worth, and ma- 
terially over-valued the same, such representation vitiates the 
policy, and they must find for the defendant.” 

In lieu of these instructions as asked for by the defendant, the 
court gave others, as follows: In lieu of the foregoing instruction 
No. 3, the court gave the following, marked “Instruction A:” 
“That, in order that misrepresentations made in procuring insur- 
ance shall have the effect to make the policy void (unless such mis- 
representations be warranties), such misrepresentations must be 
material to the risk, and must have influenced the issuing of the 
policy; and whether they be material to therisk, or influenced the is- 
suing of the policy or not, are questions for the jury to determine from 
the evidence.” Inlieu of the fourth instruction asked by the defend- 
ant, the court gave the following, marked “Instruction B:” “That in 
order for the defendant company in this suit to be entitled to a 
verdict in its favor, on the ground that the policy was void because 
of misrepresentations by the plaintiff in procuring the insurance, 
the defendant company must prove to the satisfaction of the jury 
that the plaintiff made such misrepresentations, and that they were 
as to matters material to the risk.” In lieu of the fifth instruction 
asked for by the defendant, the court gave the following, marked 
“Tnstruction C:” “That if one applying for insurance state fairly 
to the company, or its agent, the facts required by the contract of 
insurance to be stated, or if such facts be known to the company or 
its agent, and the facts be not truly stated by the company, or its 
agent writing the policy, the company will not be released from 
liability by such failure to state truly the facts in the policy.” In 
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lieu of the sixth instruction, as asked for by the defendant, the 
court gave the following, marked “Instruction D:’ ‘A mere 
misrepresentation of the value of the property insured does not 
vitiate the policy, unless the overvaluation be gross and clear, such 
as must be known to be such by the insured, and not known to the 
insurer, and therefore false and fraudulent.” In lieu of the 
seventh instruction, as asked for by the defendant, the court gave 
the following, marked “Instruction E:’ “That, asa rule, the in- 
sured is only required to disclose what he is interrogated as to, 
unless the terms of the policy require such disclosure; but, whether 
interrogated or not, if the jury believe from the evidence that he 
withheld or omitted to state any fact material to the risk which, in 
honesty and good faith, he ought to have communicated, with the 
design and for the purpose of obtaining the issuance of the pol- 
icy, or for the purpose or with the design of obtaining the same at 
a lower premium than the one charged, then the policy is thereby 
vitiated, and the jury must find for the defendant.” 

It is insisted that it was the duty ofthe insured to disclose every 
fact which, if known to the company at the time of the issuance 
of the policy, would have induced the demand for a higher rate, or 
would have influenced the company in issuing or refusing the said 
policy, and that the circuit court should have so instructed the 
jury, as asked in the said third instruction; but this cannot be true 
unless such material fact was known to the assured; otherwise the 
assured was incapable of disclosing them, and, if known to him, he 
must also have known that the supposed fact was material to the 
risk. The third instruction was incorrect, and, if it had been given, 
would have tended to mislead rather than instruct the jury. 

As to the duty of the insured to make every disclosure which is 
material to the risk, whether questioned concerning the same or 
not: it is generally true that the insured is bound only to disclose 
such matters as may be inquired about, and not the particulars of 
his title, unless the same is inquired about, or unless it is made 
imperative upon him by some condition of the policy. The rights 
of the insurer are sufficiently guarded by having it in his power to 
exact, by inquiry, a description of the interest of the insured, and 
by the recovery being limited, in case of loss, to the value of the 
interest proved at the trial. As was said by Judge Moncure in In- 
surance Co. vs. Sheets (26 Grat, 872), quoting from Morrison vs. In- 
surance Co. (18 Mo., 262): “The man who asks insurance on his 
property is not aware of the necessity of disclosures which long 





1891. | Wytheville Ins. & Banking Co. vs. Stultz. 487 


experience in insurance offices has shown to the underwriter to be 
necessary, and to hold his policy void, for not making disclosures 
of the importance of which he is not aware, would be gross injus- 
tice.” And again: ‘‘ What is material must be determined upon 
the circumstances of each case. What is material in one case may 
not be in another, and so a wide field for litigation will be opened. 
The ends of justice will be best subserved by holding the assured 
only responsible for fraud. Insurance companies may protect 
themselves by inquiries in relation to these things; and after filling 
their policies with so much detail, and so much minutiee of infor- 
mation in regard to other matters, as to create the impression 
that they are satisfied, to hold that they are not bound by their 
contract, unless information of another kind is communicated by 
the assured, which is not sought for, would be enabling them to 
commit the rankest injustice.” And Judge Moncure adds: 
“These views are very strong and Iam decidedly of opinion that 
they are correct. Nothing more need be added to them:”’ In 
Clark vs. Insurance Co. (8 How., 235), it is said the relation of the 
parties is entirely changed, if the insurer asks no information, and 
the insured makes no representations. But when representations 
are not asked nor given, and with only this general knowledge the 
insurer chooses to assume the risk, he must be presumed, in point 
of law, to do so at his peril. In this case the policy was issued on 
a mere request to insure, and without any statement as to these 
things now contended for. 

As to the sixth instruction, that the statement that the house 
was a tobacco faclory was a warranty, this instruction was caleu- 
lated‘only to mislead the jury by suggesting that there was some 
dispute upon this point, and that there was some evidence to the con- 
trary; whereas, the evidence everywhere shows that the building 
was a tobacco factory, and nothing else, and there is no testimony 
to the contrary whatever; and moreover, the fact that the agent effect- 
ing the insurance was fully informed and entirely familiar with the 
building in question is proved, and not denied; and, being so 
known to the insurer, the said instruction was irrelevant; and, 
when the insurer knows the situation of the building before insur- 
ance, he is estopped from setting up a misstatement in reference 
thereto in the application: Wood, Ins., p. 299, and authorities 
cited. But, as we have said, there was no evidence tending to 
show any misrepresentations as to this, and the fact plainly ap- 
peared, and was uncontradicted, and the instruction was inapplicable 
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to any phase of this case and was irrelevant and properly re- 
jected. And we may add that an oral application for insurance, 
although referred to in the policy, does not thereby become a war- 
ranty. The verbal statements made by the assured are merely 
representations, which, if not fraudulent and material to the risk, 
do not avoid the policy. Nothing can be incorporated into or be 
said to be a part of a written contract, except it is in writing, and 
the danger of permitting such a doctrine to gain a foot-hold is 
readily perceived. It would be of very dangerous consequences 
to add a conversation that passed at the time as part of the written 
agreement. In all cases where verbal representations are made 
material to the risk, they may be shown for the purpose of estab- 
lishing fraud on the part of the assured. But even though such 
statements are false, if they are honestly made, the policy is not 
avoided. They must be both false and fraudulent to have that 
effect: Wood, Ins., p. 300, and authorities cited, page 207, § 90; 
page 889, § 424; Insurance Co. vs. Weill, 28 Grat., 389; Insurance 
Co. vs. Wilkinson, 13 Wall., 222; Insurance Co. vs. West, 76 Va., 
582; National Bank vs. Insurance Co., 95 U. S., 673, 

Instruction No. 7 was properly refused for reasons already 
stated. Noinquiry was made of him about what he owed, and 
such an inquiry would have been unusual and novel if it had been 
made. There was an inquiry as to incumbrance in the policy, but 
there was no incumbrance thereon, and no instruction is asked 
concerning it. There was no error in the action of the court in 
giving or refusing the said instructions given or refused, and the 
assignment of error concerning the same must be overruled. 

The next assignment of error, which is the subject of the fifth 
exception, is as to the action of the court in overruling the motion 
of the defendant to set aside the verdict in the case found by the 
jury, and rendering judgment thereon in accordance with its terms. 
In consideration of this motion we will remark that the evidence 
herein is certified, and under our law, upon writ of error here, we 
must consider the same as upon a demurrer to the evidence. 

The defense made to the action is that the plaintiff misrepre- 
sented the character and value of the tobacco insured; that the in- 
sured tobacco was not salable, was unsound and sour, and growing 
daily worse; that the same was not stored in a tobacco factory, as 
represented, but in an outhouse in the country, closed for more 
than a year, and that the facts were not known to the agent of the 
company who issued the policy, but reliance was placed on the 
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statements of the insured, and they were untrue; that the fire oc- 
cured nine days after the insurance was effected; and that the 
plaintiff offers no explanation, except that he thought it was the 
act of an incendiary; that the plaintiff left home the night of the 
fire, and was three wiles distant, and was apprised of the fire at 
about 9 o’clock, and he did not go to the scene of the fire; that his 
tobacco had been rejected as sour by dealers in various cities; 
and there is in the certificate of evidence in the record certain evi- 
dence which the defendant offered to that effect. On the other 
hand, the plaintiff offers evidence adduced at the trial to the effect 
that the agent of the company was aware of the location of the 
factory, and all about it; that the tobacco was worth from $6,000 
to $7,000; that he fully disclosed to the agent of the company the 
character of his tobacco, and the several grades, and the prices put 
on each; that he was not asked whether there was any money due 
on the tobacco, and that there was not any incumbrance on the 
said tobacco; that the insurance was placed by the agent in several 
companies, and that he, the insured, did not know what companies 
would be given the risk; that his tobacco was good, and not un- 
sound; and that on the night of the fire he was at his brother-in- 
law’s house, where his wife was staying; that he was sick in bed, 
onan inclement night, with tonsilitis; and that he did not go in 
the night to the scene of the fire (1) because he was sick with a 
disease which would have been aggravated by exposure, and (2) 
because he understood that the building was hopelessly burning, 
and he could do no good by going there in the night only to see it 
burn. The witness A. D. Stultz says the estimate of the value of 
the tobacco burned was largely less than the actual value of the 
tobacco; that the house where it was stored was a tobacco factory 
when the insurance was effected, and at the date of the fire; that 
the tobacco was sound and good, and not sour or unsound; and 
that he had examined it, and knew it well. Another witness, J. W. 
Burch, says he had examined three grades of this tobacco and 
found them sound; that they were good and sound, and no sour- 
ness about them; that one grade was especially good. Upon this 
state of the evidence the jury, the proper triers of the facts, based 
their verdict upon the evidence of the plaintiff, apparently; and in 
considering the same here, upon writ of error, we must reject the 
evidence of the defendant which is in conflict with the plaintiff's 
evidence. This rule being applied, the verdict, in the light of the 
plaintiff's evidence, and of such evidence of the defendant as can 
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be considered, appears to be right, and there is no error in the 
action of the circuit court in overruling the motion for a new trial, 
and in refusing to set aside the verdict as contrary to the law and 
the evidence. Upon the whole case, as disclosed by the record, we 
perceive no error in the judgment of the circuit court herein, and 
the same must be affirmed. Richardson, J., dissents. 


CIRCUIT COURT OF LOUISIANA. 
EASTERN DISTRICT. 


NEW ORLEANS & N. PACKET & NAV. CO. 
vs, 


LOUISVILLE UNDERWRITERS.* 


A steamer grounded and sprang aleak. She was got off, but continued to 
make water until it was the judgment of the master that she would sink. 
In order to get her in shoal water and save her if possible she was beached 
on a sand bar, where she rested on a sandy bottom from stem to stern, and 
might have been subsequently saved but for a sudden rise in the river 
which completely wrecked her. Here she was abandoned. There were 
within fourteen miles vessels with wrecking appliances, but the master 
did not know of them and made no effort to procure their aid. Master 
and men acted in good faith and with their best judgment. Held, that 
the company was liable for a total loss, less the amount of the proceeds 
of sale of cabin and outfit. 


O. B. Sansom, for Libelant. 
J. R. Becxwiru, for Respondent. 
Parpee, J. 

This cause came on to be heard upon the record and evidence, 
whereupon the court finds the following facts in the case:— 

1. That libelant is a body corporate, created and existing under 
and by virtue of the statutes of Kentucky. 

2. That respondent was long prior,to the year 1888, and still is, 
a body corporate, created and existing by the statutes of the state 
of Kentucky, having the right to carry on the business of insur- 
ance in the state of Louisiana, upon condition that it would ap- 


— 


* Decision rendered, February 21, 1891. 
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point an attorney within said state to transuct its said business, 
and to accept service of process in all suits or proceedings com- 
menced against it in the courts of said state; and that, complying 
with that condition, William M. Railey was duly appointed re- 
spondent’s attorney within said state, and still is respondent’s said 
attorney. That on the 5th day of October, 1888, at the City of 
New Orleans, respondent, by its said agent and attorney, con- 
tracted with libelant to insure for libelant, $7,000 on the hull, 
tackle, apparel, furniture, and appurtenances of the steam-boat 
Natchez, against the perils of the sea and rivers, fire and jettison, 
for a pericd of one year then next ensuing; and, as evidence of 
that contract, respondent made and delivered the policy of 
insurance set out in tke record. 

3. That on the 31st day of December, A. D. 1888, the said steam- 
boat, being in the port of New Orleans, was properly manned, 
officered, and seaworthy for a voyage in her then regular trade 
and business between the said port of New Orleans and Vicksburg 
and the Bends on the Mississippi River. 

4, That said steam-boat, at the time last mentioned, commenced 
her said voyage, and continued on it until between the hours of 1 
and 2 o’clock in the morning of the 1st day of January, 1889; and, 
while she was navigated with reasonable prudence and care in said 
river, off a point known as “ Wiley’s Plantation,” she ran on a 
mud lump in said river, and her head remained fast upon it for 
some time, and, in consequence thereof, her butts were sprung, 
and her seams were opened, and she made water very rapidly. 
That her officers and crew were of opinion that, by moving some 
of the steam-boat’s fuel and freight well forward on her bow, her 
butts would spring back to place, and her seams would close up, 
and she could proceed on her voyage without danger. That the 
said fuel an freight were moved to her bow, and, with assistance 
rendered by the stexm-boat Sunbeam, the Natchez was pulled off 
said mud lump, and proceeded to her then next landing, to-wit, 
Ben Lomond, at which landing she arrived about 4 o’clock in the 
morning, above stated. But, instead of closing her butts and 
seams, as her officers and crew expected, she made more water; 
and, on landing at Ben Lomond, so large a quantity of water had 
accumulated in her hold that she was in danger of going down in 
deep water at that place, so that her officers and crew deemed it 
prudent to cross the river to Lake Providence, and there put off 
passengers and light freight, with a view to ground the steamer 
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in shallow water in that vicinity, if found necessary. That pursu- 
ing that intention, said steam-boat was navigated from Ben Lo- 
mond to Lake Providence, where her passengers and light things 
were landed. That in crossing from Ben Lomond to Lake Provi- 
dence very large quantities of water ran into her hold, causing her 
to roll from side to side in a dangerous manner, notwithstanding 
all her pumps and syphons were kept steadily at work. From 
Lake Providence the said steam-boat was at once navigated to a 
bar in said river, known as “Stack Island Bar,” where she was 
grounded in water, the depth whereof then was as follows: On 
her port side, six feet; on her starboard side, six and a half feet, or 
thereabouts. That the said steam-boat, being grounded, rested 
on a sandy bottom from stem to stern, where she could have re- 
mained, and might have been subsequently rescued from destruc- 
tion, but for subsequent events hereinafter stated. That, under 
all the circumstances, grounding the steamer on Stack Island was 
the most prudent course that could have been adopted for the 
benefit of all persons concerned. 

5. That said steam-boat was well supplied with pumps and s\- 
phons, and had ample power and means within herself to throw 
out great quantities of water; and that all her power and pumps 
and syphons were used and employed without avail. That she 
had all pumps required by law to supply her boilers with water, 
having, in addition to the doctor, a donkey-engine and pump, ° 
mainly intended to supply the steam-boat with water at all 
parts, but capable and fit and arranged, according to the evidence, 
for supplying the boilers with water if the regular means of such 
supply failed; and that all these were used until about 10 o'clock 
in the day last above mentioned; and that their use was then aban- 
doned, because large quantities of sand, drawn in with the water 
for her boilers, choked the valves of the pumps and rendered them 
useless; and it became impossible to keep steam in her boilers. 
When the pumps could be no longer worked, the master ordered 
the crew to be paid off. The first mate, with two deck-hands, 
stayed on the boat all that day. At 8 o’clock on the next day all 
left —engineers and all—on the steam-boat Sunbeam, for New Or- 
leans, to bring out the steamer T. P. Leathers. According to the 
evidence in this case, in all the proceedings and movements of the 
master, officers, and crew of the steam-boat Natches, from the time 
she struck the mud lump, about 1 a. u., January Ist, until the dnal 
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abandonment of the said steam-boat, the said master, officers, and ‘ 
erew acted in good faith, and with their best judgment. 

6. That at the time said steam-boat sustained damages, as first 
above mentioned, the Mississippi River was at a low stage of 
water, but immediately thereafter,—that is to say, when she 
grounded on Stack Island,—the water began rising in said river 
rapidly, and the rise was so rapid that within three days thereafter 
said steam-boat was almost wholly submerged. That, in conse- 
quence of said rapid rise of water, a strong current set along-side 
of said steam-boat, and the gravel and sand on which she rested 
was washed away on her starboard side; and, in consequence 
thereof, said steam-boat fell over on her starboard side, her hog 
chains were broken, and her chimneys fell overboard, and she be- 
came, and was then, and ever since has been, a total loss, with 
benefit of salvage for account of whom it might concern. 

7. That there was in the vicinity, to-wit, at Wilson’s Point, 12 
or 14 miles above the place where the Natchez was put on the bar, 
and at Vicksburg, about seventy-five miles below, assistance in the 
way of vessels, with more or less pumping appliances, that could 
have been called to the aid of the Natchez befor she bilged, and 
could have rendered assistance. The master and officers of the 
Natchez did not know that at Wilson’s Point there was any boat 
capable of giving assistance, nor any such boat at Vicksburg, al- 
though the master knew that at Vicksburg there was a tug with, 
as he says, “a little syphon to pump out her barges,” which, how- . 
ever, he did not believe, if obtainable, could be of any assistance. 
The pilot of the Natchez knew of the government boats lying at 
Wilson’s Point, but it does not appear that he knew their services 
could be obtained, or that’he communicated what knowledge he 
had to any of the other officers or crew of the endangered boat. 
The master and officers of the Natchez made no effort to procure 
assistance in the vicinity, but on the morning of the 2d of January, 
practically abandoned the Natchez to her fate, knowing that the 
river was rising, and that the vessel must become a wreck unless 
assistance was promptly obtained and rendered; and afterwards 
made no effort to save the hull of the vessel from becoming a total 
wreck, or to dismantle her hull to save any of the vessel’s machin- 
ery. As a fact the court cannot find from the evidence that assist- 
ance obtainable in the vicinity could have availed to save the 
Natchez, after she was beached on Stack Island bar, from total loss. 
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8. That notice of the disaster was sent by telegram by the 
steamer’s master from Lake Providence to Thomas P. Leathers, 
libelant’s general superintendent at New Orleans, which notice 
was received by him at his dwelling-house in New Orleans, about 
8 o’clock on the morning of the said 1st day of January, 1889. 
That one Harpham, a person usually employed by respondent to 
go to and to take charge of the work and business of steam-boats 
in distress, being in the city of New Orleans on the said 1st dav of 
January, 1889, called at the place of business of libelant’s superin- 
tendent, and there speaking with the said superintendent, Thomas 
P. Leathers, promised and agreed to go with all possible dispatch 
to the said steam-boat Natchez, and, on arriving there, to take 
charge of and control of the business and work of saving said 
steam-boat. That the said Leathers, at the request of the said 
Harpham, telegraphed to the said master of the said steam- 
boat to retain and keep on board whatever officers and crew might 
be needed for the purposes mentioned, and to be governed by the 
said Harpham in saving said steam-boat. ‘I'hat letters were written 
by said Leathers to the master of the steam-boat, instructing him 
to obey said Harpham’s directions in all matters pertaining to said 
business, which letters were delivered to said Harpham in the office 
of respondent’s said agent, for him to carry them to the master of 
said steam-boat at Lake Providence. That afterwards, on the 2d 
day of January aforesaid, said Harpham renewed his promises to 
go to said steam-boat for the purposes mentioned, and that said 
respondent’s said agent, William R. Railey, was present when the 
said promises were made, and was cognizant of all that had taken 
place between said Harpham and said Leathers. And the said 
Harpham parted with said Leathers on the day last above men- 
tioned, giving the said Leathers to understand that he would pro- 
ceed ‘by the then evening’s train for said steam-boat for the pur- 
poses above mentioned; but, instead of so proceeding, said Harpham 
neglected to proceed as he had promised to do, being ordered to 
another steam-boat then in distress by respondent’s secretary, J. 
L. Shallcross. That said respondent’s agent, Railey, well knew 
that Harpham had been ordered by Shallcross not to proceed to 
the steam-boat Natchez, and that these directions so given by 
Shallcross to Harpham were never communicated to Leathers until 
said Shallcross arrived in New Orleans on the next Saturday. That 
in consequence of the representations and promises of said Harp- 
ham as aforesaid, understood to be with the consent and approval 
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of said Railey, the libelant took no steps other than as enumerated 
in these findings to send aid and assistance to said stranded steam- 
boat, or to preserve the said wreck or any of the parts or property 
thereof, but considered and treated said steam-boat as totally lost, 
and as properly abandoned to the insurance companies represented 
by said Railey. 

9. That at the making of said contract of insurance, and from 
thence continually thereafter until the said steam-boat was lost as 
aforesaid, libelant was interested in the said steam-boat as owner 
thereof to the full amount insured by the respondent and all other 
insurers, to-wit, $20,000. 

10. That, if respondent is liable, under the facts of this case, for 
the full amount of the policy herein sued on, the said respondent 
is entitled to a reduction therefrom on account of premium note 
unpaid, partial losses heretofore paid, and proceeds of sale of 
cabin and outfit, in the sum of $1,462.64, leaving due on the said 
policy $5,537.36, as shown by the commissioner’s report in the 
record of this case, which report is not contested. That proofs of 
loss under the policy were duly made and presented to the re- 
spondent on the 22d of January, 1889, and the amount of loss 
became due and payable March 23, 1889. 


Conclusions of Law. 

1. That the respondent company is liable to the libelant for the 
full amount of the policy issued by the said company on the steam- 
boat Natchez in favor of libelant, subject to the deduction men- 
tioned in the last finding of fact, with interest thereon from March 
23, 1889, at 5 per cent per annum until paid. 

2. That libelant should have a decree against the respondent 
company for the sum of $5,537.36, with interest at 5 per cent from 
March 23, 1889, until paid, and for all costs of suit. 
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SUPREME COURT OF MICHIGAN. 


vs. 


BONENFANT | 


AMERICAN FIRE INS. CO.* 


Occupancy implies an actual use of the house as a dwelling place. The in- 
surer has a right by the terms of the policy to the care and provision 
which is involved in such occupancy. 


B sold the property to C and had the policy transferred by the agent of the 
company. B testified that he instructed the agent to make the transfer 
conditioned that loss should be payable to him according to his interest. 
C failed to keep up his payments, and after the fire assigned his interests 
in the contract and the policy to B. 


Held, That such a contract does not forfeit the policy, and, even if it did, the 
the act of the agent in making the endorsement would be a waiver. For- 
feiture is not favored either in law or equity, and a provision for it in a 
contract will be strictly construed, and courts will find a waiver upon 
slight evidence when the equity of the claim under the contract is in favor 
of the insured, but the transfer of this policy to C so as to insure him, 
with loss payable to B, makes it a contract between the company and C, 
and not between the company and B, and B cannot recover under it. 


The house was insured as a dwelling house andinn. It was kept by C as a 
house of prostitution and lewdness, which rendered the ‘ire risk more 
— and would forfeit the conditions of the policy as to increased 

McCourcueon & Exxiorr (Hanchett, Stark & Hanchett, of counsel), 
for Appellant. 
Henry & Cornvitte, for Appellee. 
Lone, J 
This action is brought upon a fire insurance policy issued by 
defendant company August 27, 1887. The declaration alleges that 
the defendant, by its policy of that date, insured the plaintiff for 

one year for $600 on his two-story frame building, occupied by a 

tenant as a dwelling and inn, the plaintiff being the owner and in 

possession of the property; that at the time of making the insur- 
ance, and from thence to the time of the loss, the plaintiff had an 
interest in the property to the amount of $1,000, being the sole 


* Decision rendered, Oct. 18, 1889. 
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owner of said property; and that on March 10, 1888, the property 
was destroyed by fire, and that defendant has had due proof of said 
loss and damage by fire in accordance with the terms of the policy. 
At the time the policy issued the plaintiff resided at Oscoda, the 
property insured being situated in Alcona County, some 18 miles 
distant. The policy was issued to the plaintiff by Mr. McCutcheon, 
who was defendant’s local agent, residing at Oscoda, who saw the 
building before the insurance was made, and while it was occupied 
by one Mr. McNurney, and issued the policy on the plaintiff's state- 
ment that McNurney had gone out, and that plaintiff had a good 
tenant. The premium was fixed regarding the building at hotel 
rates. September 12, 1887, Bonenfantsold the property by contract 
to Thomas Carroll for $1,200, a payment of $200 being made down, 
$40 to be paid October 1, 1887, and monthly payments of $40 to be 
made thereafter. This contract was drawn by Mr. Elliott, the law 
partner of Mr. McCutcheon, while the latter was absent from his 
office, but who was informed afterwards by Elliott of the contract, 
and that the parties to it wanted the policy assigned to Carroll. 
Mr. McCutcheon filled out and signed the company’s assent fo the 
assignment of Bonenfant’s interest in the policy to Carroll, which 
was indorsed on the policy. Mr. McCutcheon also indorsed on the 
policy an assignment of this interest to Carroll, but this was never 
executed by Bonenfant. Bonenfant testified that he left with 
Elliott directions to have the policy transferred to Carroll, loss, if 
any, payable to Bonenfant, according to his interest. The contract 
of sale to Carroll and the policy were kept in the office of 
McCutcheon & Elliott until after the fire, and, as Bonenfant claims, 
with the understanding that loss, if any, should be payable to him, 
as his interest should appear under the contract. At the time of 
the fire Curroll had paid on the contract about $160. The plaintiff 
claimed an insurable interest in the property to the extent of the 
amount named in the policy. Carroll forfeited under his contract 
by not keeping up his payments, and after the fire assigned all his 
interests in the contract, as well as in the policy, to Bonenfant. 
The policy was in the usual form, and contained certain conditions, 
among which are the following: “If during the existence of this 
policy, or any renewal thereof, the risk shall be increased by any 
means whatever, with the knowledge of the assured, and the as- 
sured shall fail to notify this company thereof, and have the same 
indorsed thereon, paying therefor such additional premium as shall 


be demanded; orif the building herein described shall be or become 
Vou. XX.—32. 
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vacant or unoccupied without consent of the company indorsed 
thereon, * * * then, and in every such case, this policy shall 
be null and void.” The defendant gave evidence that there were 
nine lumber camps within four or five miles of the house, and that 
the house had the reputation of being a house of ill fame, and that 
such use increased the risk to such an extent as to render it unin- 
surable. Defendant also gave evidence that the house had become 
vacant at the time of the fire. The plaintiff gave some evidence 
tending to show that the house had not become vacant, and insisted 
under his proofs that if the house was being used for the purposes 
of prostitution the fact was without the knowledge of pluintiff. 
There does not seem to be much controversy but that the premises 
were being used for purposes of prosiitution, and that such use 
would naturally tend to increase the fire risk. Upon these issues 
the case was submitted to the jury, who found a verdict for plaintiff 
for the amount of policy, and interest. Defendant’s counsel 
requested the court to charge the jury: ‘“‘(1) The policy provided 
that if the assured shall sell or transfer the property insured, or 
incumber the property, or if any change takes place in the title, 
location, interest, or possession of the property, whether by sale, 
transfer, or conveyance, without the consent of the company 
indorsed on the policy, then, in every such case, the policy shall be 
null and void.” This the court refused to give. 

We see no error in the refusal. It is merely a statement of the 
conditions in the policy, and the giving or refusal of the request 
could not have affected the rights of either party in the suit; but it 
appears from the defendant’s own testimony that the agent of the 
company was fully cognizant of all the facts as to the transfer by 
plaintiff to Carroll, and himself made the indorsements on the policy 
referring to the contract of purchase by Carroll, and the interest 
which each party was entitled to take in the insurance in case of 
loss by fire. Under these circumstances such contract cannot be 
held to work a forfeiture of the policy, even if it had such effect. The 
action of the agent in making the indorsement upon the policy 
would operate as a waiver. A forfeiture is not favored either in 
law or equity, and a provision for it in a contract will be strictly 
construed, and courts will find a waiver of it upon slight evidence, 
when the equity of the claim is, under the contract, in favor of the 
insured: Lyon vs. Insurance Co., 55 Mich., 146, and cases there 
cited. The defendant also asked the court to charge the jury: 
“The policy insures the building as occupied by a tenant as 4 
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dwelling and inn. It also provides that if the building shall be or 
become vacant or unoccupied without the consent of the company 
indorsed on the policy, the policy shall be null and void. The 
evidence shows that the building became vacant and unoccupied 
within the meaning of the policy from the time when Thomas 
Carroll and his family moved out of the building, on Tuesday or 
Wednesday, and that it remained vacant and unoccupied until a 
week from the following Friday, when it burned. There is no 
evidence that the company knew or assented to such vacancy and 
want of occupancy. For this reason the policy became void, and 
the plaintiff is not entitled to recover.” This the court refused to 
give in charge to the jury, but assumed that there was some evi- 
dence that the building was occupied, and submitted the question 
to the jury as one of the facts for their determination, charging them 
that “if the occupants of the house had moved out of the building, 
and caused their furniture to be moved with the intention of vacat- 
ing and leaving the house alone, without occupants, or any one to 
look after it, then it would become vacant and unoccupied within 
the meaning of the policy from the time that Thomas Carroll and 
his family moved out of the building with the furniture; and if it 
was vacant when it burned, the policy would be void, and the 
plaintiff would not be entitled to recover in this case. But if the 
absence was merely temporary, without removing the furniture, and 
with the intention of continuing it as a dwelling and returning 
there in a short time, the absence becomes temporary absence, and 
in that case the building did not become vacant or unoccupied 
within the meaning of the policy.” 

From a careful reading of the testimony, which is all returned 
with the record, we are not prepared to say that there was no evi- 
dence that the building was occupied. While it is true that the 
evidence tended strongly to show that Carroll and his family had 
quitted and removed from the premises with the intention of 
remaining permanently away, and that they had abandoned the 
premises, yet plaintiff introduced some testimony under which 
the question became one of fact for the jury, if the matter had 
been fairly submitted to them by the court; but we think the 
court was in error in stating to the jury that “if Carroll moved 
out and took his furniture away, and left the house without 
occupants, or any one to look after it,” then the policy would be 
void. This was a qualification to which the plaintiff was not 
entitled. The mere fact that Carroll may have left some one to 
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look after it when he moved out and vacated it would not save the 
forfeiture of the policy. Occupancy implies an actual use of the 
house as a dwelling place. The insurer had a right, by the terms 
of the policy, to the care and supervision which was involved in 
such occupancy: Shackelton vs. Sun Fire Office, 55 Mich., 288; 
Ashworth vs. Insurance Co., 112 Mass., 422. Counsel for the 
defendant also asked the court to instruct the jury that “if it was 
a fact that the policy was assigned to Mr. Carroll, with loss, if any, 
payable to Mr. Bonenfant, then the plaintiff cannot recover.” The 
court, in substance, gave this request, but qualified it by adding: 
* But if this fact was brought to the attention of Mr. McCutcheon, 
and he consented to it, and knew it, then the fact would not forfeit 
the policy.” The court also further qualified this request by the 
further instruction, “ unless Mr. Carroll had assigned all his interest 
in the policy before the commencement of the suit to Bonenfant, 
making him in fact the owner of the policy and the rights under 
it.” That is, the trial court was of the opinion, and so instructed 
the jury, that although Bonenfant may have assigned all his interest 
in the policy to the Carroll at the time of the making the contract 
of sale of the land to him, yet, inasmuch as Carroll had transferred 
all his interest in the land, and his rights under the policy, back to 
the plaintiff before the suit was commenced, then the plaintiff 
would stand in Carroll’s shoes, and have a right of recovery upon 
that theory of the case. The declaration does not count upon an 
assignment of the policy, and under it he would have no right to go 
to the jury on any case other than the sole ownership of the prop- 
erty by himself, and insurance made to and held by him as such 
owner. The transfer of the policy to Carroll so as to insure 
him, with loss, payable to the plaintiff, as his interest might appear, 
makes it a contract of insurance between the company and Carroll, 
and not between the company and plaintiff. This charge, as given 
by the court, places the right of recovery on the ground that the 
plaintiff sues upon a cause of action which Carroll had against the 
defendant, which right of action had been assigned to the plaintiff. 
No such claim is stated in the declaration, and upon that theory no 
recovery could be had: Insurance Co. vs. Manufacturing Co., 31 
Mich., 346. Even ifthe declaration had counted upon the assign- 
ment, yet, from the undisputed facts in the case, plaintiff, standing 
in the shoes of Carroll, could not have recovered. The facts are 
that the house was kept by Carroll as a house of prostitution and 
lewdness, which, it is conceded, would render the fire risk more 
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hazardous, and would have forfeited the conditions of the policy as 
to increased risk. The question in the case which the court sub- 
mitted to the jury was not whether Carroll kept it as a house of ill 
fame, but whether the plaintiff had knowledge of the fact, and, if he 
did not, then it would not work a forfeiture of the policy. The 
court was in error in supposing that under such circumstances the 
plaintiff could recover. For the errors pointed out the judgment of 
the court below must be reversed, with costs, and a new trial 
ordered. The other justices concurred. 


SUPREME COURT OF MINNESOTA. 


BROWN 
US, 
BALFOUR er au.* 


1. No part of the fund set apart or appropriated in accordance with the rules, 
regulations, and by-laws of either of the societies or associations enu- 
merated in Gen. St. 1878, c. 34, § 368, or by any society or association 
similar thereto (section 369, to be paid over to the family of a deceased 
member (unless the amount exceeds the sum of $5,000), can be seized or 
appropriated by legal process to satisfy a debt due from a member of the 
family, or from the society or organization itself. 

2. The Bankers’ Life Association, a corporation organized under the laws of 
this state for the purpose of life insurance upon the co-operative or assess- 
ment plan, is an association of the same character as those mentioned in 
said section 368, and its funds are exempt from execution to the same 
extent. 


Frep. B. Lararop, for Appellant. 

Joun D. O’Brien, for Respondent Alice Balfour. 

Warner, Ricnarpson & Lawrence, for Garnishee. 

Cottins, J. 

The plaintiff (appellant), having previously obtained a judgment 
against defendant, garnished the Bankers’ Life Association, a cor- 
poration organized in the year 1880 in the manner prescribed and 
under the provisions of title 3, c. 34, Gen. St. 1878, which title 
relates to corporations other than those for pecuniary profit. The 
general plan, as shown by the articles of incorporation, was to unite 


* Decision rendered, April 8, 1891.—Syllabus by the Court. 
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and associate in membership male persons possessing certain 
specified qualifications, for the purpose of obtaining employment 
while living, and at their decease for securing and rendering 
pecuniary assistance in a stated amount to their families, by means 
of assessments upon the survivors, the amount being paid over in 
each case,—when collected,—to the person designated to receive 
the same for the family by the deceased member when making 
application for membership or thereafter. The association had no 
capital stock, its entire assets being derived from its members. 
When joining, each paid into its treasury a sum equal in amount 
to his age, styled a “guaranty deposit,” and another sum equal in 
amount to 2 per cent of the guaranty deposit, in full for the first 
casual assessment against him, both of these sums being set apart 
as a beneficiary fund to be paid over to the families of deceased 
members. The applicant also paid a membership fee and his pro 
rata. proportion of the annual expense assessment for the unexpired 
portion of the current fiscal year. Thereafter the member was 
assessed, periodically, for operating expenses, and, casually, for 
such sums as became necessary for the payment of death claims, 
the casual assessment being 2 per cent of the guaranty deposit for 
each death claim. The garnishee was beyond doubt an insurance 
society or association doing business on the co-operative or assess- 
ment plan, incorporated for the sole purpose of mutual protection, 
and for the payment of stipulated sums of money to the families of 
deceased members. It was therefore expressly exempted, by 
section 368, c. 34, supra, from the provisions of the general life 
insurance laws of the state ; and by subsequent legislation it had 
been made subject to certain rules laid down for the regulation and 
government of all corporations, associations and societies of its 
character. Sections 5, 6, c. 184, Gen. Laws 1885. Matthew A. 
Balfour became a member of this association on March 7, 1887, 
and died January 7, 1890, leaving as members of his family a widow, 
the defendant, and four minor children. Inthe certificate of mem- 
bership—in the ordinary form—issued to him when joining, the 
association agreed and covenanted, subject to certain provisos, of 
no consequence in these proceedings, to pay to his family, and on 
the receipt of the representative thereof named in his application, 
the sum of $2,000 within 60 days after due proof of his decease. 
Due proof of his death was made, but for reasons going to the 
merits, and not with respect to this defendant’s right to act as 
plaintiff, and as the duly designated representative of the deceased 
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member’s family, the association refused to pay. Legal proceed- 
ings were had for a recovery upon the certificate, the widow being 
plaintiff, which resulted in a verdict in her favor on June 20, 1890, 
for the sum of $2,035. The garnishee summons was served on the 
association the following day. It would be a waste of time for 
us to discuss or determine in this proceeding just what right or 
interest this defendant has in the amount to be paid over when 
judgment is entered upon that verdict, whether she holds the whole 
in her own right or simply in trust, or whether she has an absolute 
title to one-fifth, as a member of a family, consisting of five persons. 
She recovered upon the certificate solely, claiming no rights except 
such as were found therein ; and in this proceeding, at least, the 
terms of the certificate must govern the plaintiff. 

” Whatever the widow’s interest in the fund, whether great or 
small, the amount thereof is beyond the reach of her creditors, so 
long as it remains unpaid. Section 369 of said chapter 34 (the 
same being section 2 of chapter 128, Gen. Laws 1877) reads as 
follows : “ When any benevolent association or society similar to 
those enumerated in section 1 of this act [section 368] set apart or 
appropriated a beneficiary fund to be paid over to the families of 
deceased, or to any member of said families, any such fund, not 
exceeding the sum of five thousand dollars, so provided and set 
apart according to the rules, regulations, or by-laws of said associ- 
ation or,society to the family of any deceased member, or to any 
member of said family, shall be exempt from execution, and shall 
under no circumstances be liable to be seized, taken, or appro- 
priated by any legal or equitable process to pay any debt of such 
deceased member.” The rule of construction laid down by this 
court (McNamara vs. Railway Co., 12 Minn., 388, Gil. 269 ; King vs. 
Kelly, 25 Minn., 524), that a statute must be construed so that, if it 
cah be prevented, no clause, section, or word shall be void, super- 
fluous, or without significance, is quoted by appellant’s counsel, 
and we readily agree with him that this rule must be regarded 
when construing section 369. Force and effect should be given to 
each part, and the legislative intent discovered, if possible. This 
particular portion of the section has not been made quite as plain, 
perhaps, as it has in later legislation upon this class of associations 
(section 17, c. 184, supra); but the difference in the language, if 
there be any, is scarcely perceptible. If, as claimed by appellant, 
these clauses in reference to an exemption of the fund (one pro- 
hibiting its seizure upon execution, the other its appropriation in 
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payment of the debts of the deceased) relate to the same subject- 
matter,—the indebtedness of the member, and to no other indebted- 
ness,—the clause or provision in reference to an execution is sur- 
plusage, for the succeeding clause covers the whole ground ; it 
absolutely and without the slightest opportunity for misappre- 
hension forbids the application of any part of the fund in pay- 
ment of the decedent’s liabilities. From the language used in 
the statute under consideration it is not only evident that the 
law-makers took special care to protect the fund created and 
set apart in these associations and societies from demands which 
might be asserted by creditors of deceased members, but that they 
intended to and did go further in the matter of protection and 
exemption. Having in mind the worthy and benevolent design 
made so prominent in organizations of this character, realizing that 
the fund accumulated by assessment upon the living was for the 
relief and assistance of the families of deceased members, not for 
the benefit of creditors, and appreciating, undoubtedly, the un- 
wisdom of prohibiting the use of the money in payment of debts 
contracted by members, and, at the same time, allowing it to be 
seized by the creditor of a beneficiary in payment of his debt, or 
otherwise allowing it to be diverted from coming into the hands of 
those for whom it was designed and created, the legislators ex- 
pressly enacted that it should be exempt from execution, in addi- 
tion to providing that no part should go to the creditors of the 
member. The object which seems so have been kept in view and 
to have been accomplished by the use of words which prevent the 
interposition of legal process whereby the money may be turned 
aside from a benevolent channel and placed in the hands of a 
creditor of a member, or of one of his family,—a beneficiary,—or 
even of a creditor of the association, was the relief and assistance, 
when most needed, of those for whom the fund was designed and 
created, the complete immunity of the fund itself from the process 
of the courts. Obviously the amount due upon the decease of a 
member has been placed beyond seizure for the debt of a member, 
or a beneficiary, or of the association itself. Language, found in 
an act creating a similar association in the state of Kentucky, 
almost precisely that of section 369, has recently been construed 
by the supreme court of that state. It was held that the fund was 
exempt whether garnished for the debt of a member or for an 
indebtedness due from one of his family: Schillinger vs. Boes, 85 
Ky., 357. Unless the construction we have determined upon, or 
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that, at least, adopted by the court just mentioned, can be given 
to the words under cons deration, they are wholly superfluous, and 
without meaning, at alliimes. In fact, without so construing them, 
the entire section would be valueless as a rule, because inapplicable 
to nearly all co-operative or assessment life insurance organizations. 
Almost without exception these associations provide in their articles 
of incorporation and in their membership certificates, as did this 
garnishee, that the fund shall be paid to his family upon the decease 
of a member. At no time has he an interest which may subject 
the money to the payment of his debts. On the other hand, con- 
struing the section as we have indicated gives it significance and 
effect as to each of these societies and associations; their plans are 
promoted, and objects encouraged; and they are the better enabled 
to accomplish their benevolent and charitable purposes. In addi- 
tion to this, such construction is in harmony with all legislative 
action upon the subject of co-operative and assessment associations, 
as well as with the universal rule of construction, that, when applied 
to such organizations, a liberal construction is required of their 
articles, and of the statutes in favor of the objects of their bounty, 
and to prevent the application of their funds to the benefit of those 
who are strangers. The purposes and objects to be attained by 
such organization should not be defeated by a strict construction 
of their articles of association or of the statutes: Jewell vs. Grand 
Lodge, 41 Minn., 405, 43; Supreme Council vs. Perry, 140 Mass., 
580; Ballou vs. Gile, 50 Wis., 614. Order discharging garnishee 
affirmed. Mitchell, J., being absent atthe time, took no part in the 
making or filing of this decision. 
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SUPREME COURT OF MICHIGAN. 


HOOSE 


us. 
PRESCOTT INS. CO.* 


In construing warranties contained in policies of insurance, the prime object 
to be reached is,the intentions of the parties, and if that can be found, 
such intention must control. But where the provisions are clear and un- 
ambiguous they are entitled to literal interpretation, and wherever ina 
policy there is a clear breach of warranty, however immaterial it may 
be, the policy will be voided. 


The provision contained in the warranty, that any application or statement 
connected with the procuring of the insurance is true and shall ve a part 
of the policy, makes the oral application and statement at the time the 
policy was applied for a part of the contract, and the finding of the jury 
in regard to what that oral statement was is conclusive upon the com- 
pany in regard to title and mortgage. 


Where the application is verbal. oral proof may be introduced to show that 
the nature of the title was stated. and the burden falls upon the insurer 
to ascertain the facts if it writes without first asking questions. 


‘‘Indorsement on the policy ” of the title or changes thereof, or mortgages, re- 
fers to transactions after insurance. Existing breeches of the policy pro- 
visions in these respects do not void the contract from the moment of 
its issue because it does not contain such endorsements. 


Cuamp.in, C. J. 

The plaintiff in the case insists that, under the facts and circum- 
stances surrounding the making of the contract, and the fact that 
the agent was cognizant of the real situation of the title, the de- 
fense set up by the insurance company that the policy is void be- 
cause the true state of the title is not indorsed thereon in writing 
ought not to prevail. The defendant claims that the provisions of 
the policy referred to constitute a warranty, and that, if untrue, the 
policy is void, and the construction they place upon this instrument 
is that because the real interest of the party insured was not in- 
dorsed in writing upon the policy, and because it was not stated 
that she was not the sole and unconditional owner of the building, 
and because it was not stated or indorsed upon the policy that the 


* Decision rendered, December 24, 18.0. 
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building stood on ground not owned in fee-simple by the as- 
sured, and because it was not indorsed on the policy that the 
assured was the equitable owner by virtue of a land contract to 
purchase, and because after the $300 mortgage was given by 
Morgan, it was not likewise indorsed upon the policy, that each 
and every part of the policy is void, and of no effect It is there- 
fore necessary for us to place a construction upon the policy be- 
fore us. And, in construing warranties contained in policies of 
insurance, it may be asserted that the prime object to be reached 
is the intention of the parties, and if that can be found, such inten- 
tion must control. The rules in the interpretation of such war- 
ranties are the same as those which apply to the interpretation of 
other mercantile contracts. All written instruments, where the 
provisions are clear and unambiguous, are entitled to a literal in- 
terpretation, and wherever in a policy of insurance there is a 
clear breach of the warranty contained therein, however immaterial 
it may be, the policy will be avoided. It may be said that the 
warranties contained in the policy are somewhat different from 
representations made, in this: that while a representation may be 
satisfied with a substantial, or even an equitable, compliance, a 
warranty requires a strict and literal fulfillment. As it is stated 
by Mr. Arnold on Marine Insurance: “ Whatever the warranty 
avers must be literally true, and what it promises must be actually 
performed.” The reasons for such literal construction appear to 
be that insurance is granted on the faith of the accuracy of the 
statements made by the assured, the information, concerning which 
is generally and often exclusively within the knowledge of the as- 
sured; and it is only just to the insurer when he asks positive and 
accurate information that it should be given him. It is in reli- 
ance upon the facts given that the contract of insurance is made, 
and the purpose of requiring a warranty is to dispense with in- 
quiry, and cast upon the insured the obligation that the facts shail 
be as he represents them: Insurance Co. vs. Huntzinger, 98 
Pa. St., 41. 

But we must look at the situation of the parties, the condition 
of the thing insured, and what was said or done at the time the 
insurance was effected, in order to arrive at the intention of the 
parties, which, as before stated, must control in the construction 
of the warranties contained in the instrument. If the representa- 
tions are in writing, that is the evidence of what they are. If no 
application is made in writing and no statements contained in 
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any written application for insurance, as to the risk and the sub- 
ject-matter of it, then oral proof of such facts may be introduced, 
In the case under consideration, there was no written application 
required or given; the application was verbal, and representations, 
if any were made, were verbal. We have then here the case of a 
verbal application, and, under the findings of the jury, a true state- 
ment of the condition of the title made by the assured to the de- 
fendant through its agent; and afterwards, with the knowledge of 
that title, the policy in suit issued, in the form and language sued 
upon, and delivered to and accepted by the plaintiff, or the plaint- 
iffs assignor. It became a binding contract between the parties 
only from the time of delivery and acceptance, which occurred at 
the date of the policy, May 19, 1888. And in view of the claims 
now set up by the defendant with reference to the terms of the 
warranties contained in that instrument, it will be necessary to 
restate a little more minutely what it contains. In the first place, 
in consideration of the premium given, and so far as it affects the 
real estate interest, the Prescott Insurance Company, of Boston, 
Mass., “insure Mrs. Margaret Hoose to the amount of one thousand 
dollars on a two-story frame building occupied as a grocery and 
dwelling, situated on the north-west corner of Milwaukee Avenue 
and Beaubien Street, Detroit, Mich., against all such immediate 
loss or damage sustained by the assured as may occur by fire, to 
the property above specified, but not exceeding the interest of the 
assured in the property.” The polioy upon its face does not con- 
tain any other or more minute description of the building insured 
than that above given. It does not state whether Mrs. Hoose is 
the owner of the property insured, or whether she holds any other 
interest in it than the fee-simple. It merely insured the specified 
property for $1,000 against loss or damage sustained by fire, but 
not exceeding the interest of the assured in the property, without 
stating what such interest was. That Mrs. Hoose had an insurable 
interest in the building at that time is not disputed. Now, in the 
policy, next after the insuring clause, follows what is stated to be 
“ warranty of the assured,” as follows: ‘The assured, by the ac- 
ceptance of this policy, hereby warrants that any application, sur- 
vey, plan, statement, or description connected with procuriug this 
insurance, or contained in or referred to in this policy, is true, 
and shall be a part of this policy; that the assured has not over 
valued the property herein described, nor omitted to state to this 
company any information material to the risk; and this company 
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shall not be bound under this policy by any act of or 
statement made to or by any agent or other person which 
is not contained in this policy, or in any written paper above 
mentioned. It is also a part of this warranty that, if this policy 
shall be continued by renewal, it shall be considered as continued 
under the original representations; and that any change in the 
risk, not made known to this company at the time it is so con- 
tinued, shall render this policy void. This entire policy in every 
part hereof shall become void unless consent in writing is indorsed 
by the company hereon in each of the following instances, viz.: 
If the assured is not the sole and unconditional owner of the prop- 
erty; or if the building intended to be insured stand on ground 
not owned in fee-simple by the assured; or if the interest of the 
assured in the property, whether as owner, trustee, consignee, fac- 
tor, agent, mortgagee, lessee, or otherwise, is not truly stated in 
this policy; or if any change take place in the title, interest, loca- 
tion, or possession of the property, except in case of succession, 
and by reason of the death of the assured, whether by sale, trans- 
fer, or conveyance, in whole or in part, or by legal process or judi- 
cial decree; or if the title or possession be now, or hereafter be- 
come, involved in litigation; or if this policy be assigned or 
transferred before a loss.” Now, the first important provision 
contained in the warranty is that any application or statement con- 
nected with procuring this insuranee is true and shall be a part of 
the policy. This provision makes the oral application and state- 
ment made at the time the policy was applied for to the agent of 
the defendant a part of the contract, and the finding of the jury 
in the case is conclusive upon the defendant that its agent was in- 
formed of the condition of the title to the realestate on which the 
building mentioned in the said policy stood, and of the mortgage 
thereon. The statement that the assured has not overvalued the 
property described does not apply to this policy; for it is not a 
valued policy, and nothing is claimed under the clause that the 
assured omitted to state to this company any information material 
to the risk, except as to the condition of the title to the real es- 
tate. The further provision is not a warranty, namely: “ This 
company shall not be bound under this policy by any act of or 
statement made to or by any agent, or other person, which is not 
contained in this policy, or in any written paper above mentioned.” 
Nor under the circumstances in which this policy was made and 
delivered can it have any binding effect at all upon the assured, 
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except as to statements and acts of agents and others after the de- 
livery and acceptance of the policy; and this for the reason that 
the company is bound by verbal statements made to their agent 
upon which they issue insurance and receive the pay therefor. 
And they cannot, in the instrument by which they agree to insure, 
repudiate the authority of the agent, or repudiate responsibility 
for his acts, as such. But they rely upon the further provision ° 
contained under this head, to the effect that this entire policy, and 
every part thereof, shall become void unless consent in writing is 
indorsed by the company hereon in each of the following instances, 
namely: First, if the assured is not the sole and unconditional 
owned of the property; second, if any building intended to be in- 
sured stand on ground not owned in fee-simple by the assured; 
third, if the interest of the assured in the property, whether as 
owner, or otherwise, is not truly stated in this policy; fourth, if 
any change take place in the title, interest, location, or possession 
of the property, by sale, transfer, or conveyance, in whole or in 
part. In construing this portion of the policy, the whole must be 
taken together. Now, the object sought to be accomplished by 
the person applying for insurance was to obtain indemnity against 
loss by fire of her interest in the building. If the insurance con- 
pany who made out this policy upon the verbal application to 
their agent had desired to know what interest it was they were in- 
suring, they should have stated it in that part of the policy per- 
taining to the risk. It was the intention of these parties to issue 
a valid and binding contract of insurance, valid and binding from 
the time of acceptance of the same by the assured, not that after 
it had been accepted by the assured then the assured should ap- 
ply to the company and obtain its consent in writing indorsed on 
the policy, stating that the assured was the sole and unconditional 
owner of the property, or stating that the building intended to be 
insured stood on ground owned in fee-simple by the assured, or 
stating by indorsement on the policy the interest which the as- 
sured had in the property covered by the insurance, and yet the 
language of this part of the policy is that the entire policy, and 
every part thereof, shall become void, that is, void in the future, 
unless such consent in writing is indorsed by the company thereon. 
To give any reasonable force and effect to this clause of the policy 
it can only be held to apply to such changes as arise after the 
policy has been delivered and accepted, in the ownership of the 
property, or, if a building stood upon leased ground, the owner- 
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ship of the building, and it does not apply to an existing state or 
condition of the property at the time the policy was issued. It 
looks to the future for protection of the insurer, and not to the 
present, only in so far as the preceding portion of the policy is vio- 
lated by a misstatement or concealment of any fact material to the 
risk. Construing this portion of the policy with the testimony in 
the case, and with the fact that the company issued the policy to 
Mrs. Hoose, without stating in the policy what her interest was, 
but insuring the building against loss by fire to an amount not 
exceeding the interest of the assured in the property, we think that 
it must be held that the defendant understood the condition of the 
title and intended to insure whatever interest Mrs. Hoose had 
which was insurable, not exceeding the amount named in the pol- 
icy. We do not think that it would carry out the intention of the 
parties, or be a fair and just construction of this instrument, to 
hold that when it was issued and accepted by the assured, and the 
premium paid, it was void from that moment because it did not 
contain the indorsements required above. * * * 
Judgment affirmed. 


SUPREME COURT OF MINNESOTA. 


GRAVES 


Us. ) 


AMERICAN LIVE-STOCK INS. oo) 


1. A mortgagor’s right to recover in his cwn name upon an insurance policy, 
in which the loss, if any, is made payable to the mortgagee as his inter- 
est may appear, depends upon his having paid the debt, or having, in 
some other proper manner, satistied and discharged the incumbrance; or, 
possibly, he might recover by alleging in his complaiut, and showing 
upon the trial, that the mortgagee had consented to and authorized a re- 
covery by him. 

2. When an action is brought upon such a policy by the mortgagor against 
the insurance company, the mortgagee, and another person, to whom it 
is alleged in the complaint the mortgagee has sold and assigned the debt 
and the mortgage, it also being alleged in the complaint that the debt 
has been paid and the incumbrance satisfied, this court cannot presume 


as against the insurer, who alone answered, so far as is shown by the 
ek a a ee 
* Decision rendered, May f, 1891.—Syllabus by the court. 
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record, that the mortgagee and his alleged successor in interest were 
served with the summons, and were in default for want of answer when 
the case was tried below. 


3. When the parties rested their case, defendant having offered no testimony, 
the court instructed and the jury returned a verdict for plaintiff. Held, 
upon an examination of the testimony as to the alleged sale and payment 
of the debt and assignment and satisfaction of the mortgage, that the 
instruction of the court was not justified. 


Epwin A. Jaaaarp, for Appellant. 


P. E. Brown, for Respondent. 
Cottis, J. 


This was an action brought to recover upon an insurance policy 
issued by the defendant, a corporation organized under the laws 
of this state, and engaged in the business of insuring live stock. 
When the plaintiff rested his case, defendant corporation moved 
to dismiss on the ground that plaintiff had failed to make ont a 
cause of action, which motion was denied. The defendant offered 
no testimony, and thereupon the court directed and a verdict was 
returned against it. The appeal is from an order denying a new 
trial. By the terms of the policy, the loss, if any, was made pay- 
able to one George C. Huntington, mortgagee, as his interest 
might appear, and Huntington was named as a defendant in both 
summons and complaint. It was alleged in the complaint that on 
April 5, 1888, before the day on which the policy was issued, 
plaintiff had duly made and delivered to the Huntington men- 
tioned in the policy a mortgage upon the animal insured to secure 
the payment of plaintiff’s promissory notes in an amount largely 
exceeding the amount of the policy, all of which was known to de- 
fendant when issuing the same; that thereafter Huntington duly 
indorsed and delivered the notes and assigned the mortgage to the 
defendant Ross, and also that thereafter, but prior to the com- 
mencement of the action, said notes and mortgage had been fully 
paid and satisfied. The only answer of which we have any knowl- 
edge is that made by the defendant corporation, and upon this 
alone the action seems to have been tried. Onthe trial the parties 
regarded the allegations of the complaint in respect to the pay- 
ment of the notes and the satisfaction of the mortgage as in issue, 
the plaintiff testifying upon direct examination that Huntington 
had no claim upon the horse, and that the mortgage had been paid 
up and destroyed prior to the bringing of the action; ‘but on cross- 
examination he admitted that a part of the amount evidenced by 
his notes, not yet due, remained unpaid. He also stated that his 
payments were to Ross; that he had not seen the mortgage from 
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the day it was given; and that all he knew in respect to the alleged 
ownership of the notes and mortgage by Ross, or as to the satis- 
faction or destruction of the last-mentioned instrument, was what 
Ross had told him. It very clearly appeared that he had paid the 
latter an amount nearly equal to the debt, but it did not appear, 
except as we have stated, that Ross held either notes or mortyage, 
by assignment or otherwise. From the testimony on this point it 
did not conclusively appear, as it should have done in order to sus- 
tain the ruling of the court refusing to give to the jury the defend- 
ant’s third request, and again in its instruction to find for the 
plaintiff, that the original mortgagee had parted with his lien, 
either by a payment or tranfer of the notes or by an assignment or 
satisfaction of the mortgage. Upon the other hand, it had been 
made apparent that all of the debt secured by the mortgage had 
not been paid to any one; that there yet remained an amount 
nearly or quite equal to that demanded under the policy; and that 
plaintiff's positive assertions as to Ross’ right to receive the money 
and as to a discharge or satisfaction of the mortgage were wholly 
based upon what the latter had said to him. The appellant has 
made several assignments of error, but upon a critical examination 
of each and of the entire testimony we see no reason for saying 
that the court erred, except in respect to this single point. Even 
if this testimony had been sufficient to have warranted a verdict for 
plaintiff (and of this we have doubt), it was not conclusive, and 
hence the action of the court cannot be sustained To justify its 
rulings the testimony should have been conclusive upon every ma- 
terial allegation of the complaint not admitted in the answer or 
upon the trial. Itis asserted in the respondent’s brief, and the 
same statement was made on the oral argument, that payment of 
the full amount due on the notes; and, further, that neither of the 
defendants Huntington and Ross had or claimed to have a lien 
upon the horse, or any rights whatever, by virtue of the policy, 
stood admitted by their failure to answer in the action. This po- 
sition would be unassailable if it appeared from the return to this 
court, or if it had been conceded upon the argument by appellant’s 
counsel, that the parties named haa been served with the sum- 
mons, or had appeared in the case, and at the time of the trial 
were in default. But there is absolutely nothing in the record 
from which it can be gathered that either Huntington or Ross had 
been advised of the pendency of an action upon the policy, in 


which they were named as defendants. It cannot be presumed, 
VoL. XX.—33, 
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and in the appellant’s brief, as well as upon the argument, it wag 
asserted to the contrary. We have not overlooked the propositon 
made by respondent’s counsel, that a mortgagor may sue upon a 
policy in his own name, by permission of a mortgagee to whom a 
loss, if any, is made payable; and the further statement in the 
brief that such permission, being alleged in the complaint, and not 
denied by the answer, stands admitted. The trouble here is that 
it was nowhere alleged in the complaint that the mortgagee had 
permitted the mortgagor to bring an action in his own name, or 
had consented to it, or even that he had any knowledge of it. The 
mortgagee and his alleged assignee were made defendants, the 
claim being that they had no further mght or interest in the in- 
sured property. Nor have we overlooked the proposition that, as 
the case was tried about sixteen months after the death of the 
horse, the time within which the mortgagee could bring an aciion 
under the provisions of the policy—six months from the day of the 
loss—having expired long before the trial, and no claim having 
been made or action instituted by the mortgagee, the plaintiff's 
right to recover upon the policy became absolute. To give weight 
to the suggestion we should have to indulge, the record being si- 
lent, in the somewhat violent presumption that a claim had not 
been made, and that no action had been commenced, by the party 
to whom the loss, if any, was made payable, according to the terms 
of the policy. Again, the plaintiffs right to recover in an action 
against the insurance company must be made to depend upon his 
right to the money as against the mortgagee. It depended upon 
his having paid the debt, or having in some other proper manner 
satisfied and discharged the incumbrance. Or possibly he could 
have recovered had he alleged in his complaint and shown upon 
the trial that the mortgagee had consented and authorized a re- 
covery by the plaintiff mortgagor. But the right of the latter 
could not be made to depend solely upon the fact that no claim 
had been made or action instituted by the mortgagee within the 
period of time prescribed by the terms of the policy for the pres- 
entation of a claim of loss or the bringing of an action. Order re- 
versed. Mitchell, J., necessarily absent, did not participate. 





Muse vs. London Assurance Corporation. 


SUPREME COURT OF NORTH CAROLINA. 


Fersruary Term, 1891. 


JOHN C. MUSE anv A. H. MUSE, parryers | 
TRADING UNDER THE FIRM NAME OF MUvUsE 
Brotuers. 


vs. | 


LONDON ASSURANCE CORPORATION. } 


A stipulation in a policy that action must be brought within twelve months 
after the loss is valid. 


“Twelve months,” in the absence of legislative definition, means a year, 
twelve calendar (not lunar) months. 


This is a motion before Graves, Judge, at the October term, 
1890, of Superior Court of Moore County. The defendant moves 
for judgment upon the face of the pleadings. From the pleadings 
it appears that the defendant made a contract to insure the store- 
house of the plaintiffs, situate in the town of Cameron, North 
Carolina, and on the 7th day of June, 1885, received $36 as pre- 
mium, and delivered to the plaintiffs its policy of insurance. 
That on the 31st day of August, 1885, the said store-house was totally 
destroyed by fire. That the plaintiffs have demanded the sum of 
one thousand dollars for the loss, and that the defendant refused to 
pay it. That a difference arose between the defendant and plaint- 
iffs asto the amount of damages sustained by the plaintiffs, for 
which defendant is liable, and the parties submitted to arbitration, 
and the arbitrators awarded the sum of seven hundred and ae 
three dollars and thirty-five cents to the plaintiffs. 

The said policy of insurance contains this stipulation: “It is 
furthermore expressly provided and agreed that no suit or action 
against this corporation for the recovery of any claim by virtue of 
this policy shall be sustainable in any court of law or chancery un- 
less such suit or action be commenced within twelve months next 
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after such loss shall occur; and should any suit or action be com- 
menced against this corporation after the expiration of the afore- 
said twelve months, the lapse of time shall be taken and deemed 
conclusive evidence against the validity of such claim, any statute 
of limitation to the contrary notwithstanding.” 

The sum awarded to plaintiffs has not been paid. 

That in November, 1885, the plaintiffs instituted this suit in the 
Superior Court of Moore County, upon the said policy of insurance, 
and upon motion of the defendant that action was removed for 
trial to the Circuit Court of the United States for the Western 
District of North Carolina, and pended there until October, 1887, 
when a nonsuit was taken and entered of record. 

On the 11th day of October, 1887, the plaintiffs commenced a suit 
for the same cause of action in the Superior Court of Moore Couaty. 
This action is upon the policy of insurance and not for the sum 
awarded by the arbitrators. The current authorities sustain the 
validity of a stipulation in a policy of insurance limiting the time 
within which suit shall be brought, if the time so limited is reason- 
able. The current authorities also sustain the proposition that 
when such limitation is made by contract of parties the proviso 
usually found in the statutes of limitation, and which is found in 
our statute allowing suit to be brought within a year after nonsuit, 
does not apply. The suit prosecuted to judgment must be brought 
within the time limited. It remains to be seen whether the stipu- 
lation in the policy of insurance upon which this action is brought 
is valid under the statute of North Carolina fixing what is an un- 
reasonable limit. The North Carolina Code, section 3076, provides 
as follows: ‘No person licensed to do insurance business under 
this chapter shall limit the time within which any suit shall be 
brought against such a person to a period less than one year from 
the time when the loss insured against shall occur.” The defend- 
ant corporation must be considered « person. “ Within a year” 
would seem to be “less than one year.” The motion is therefore 
denied. (Signed ) J. F. Graves. 

From this ruling and judgment of the court the defendant ap- 
peals to the supreme court. Notice of appeal waived. Bond filed 
at fifty dollars. Time to file cause and make up the case agreed 
upon by the parties as evidenced by writing filed in the papers. 

(Signed) J. F. Graves, Judge, ete. 
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J. C. Brack and Haywoop & Harwoop, for Plaintiffs. 

Joun W. Hrsspatez, for Defendant. 

Avery, J. 

It seems to be established that a provision in a policy that the 
insured may bring suit within twelve months after the loss, and 
not later, being in the nature of a condition precedent, is not in 
contravention of the policy of statutes of limitation, and will be 
upheld by the courts: May on Insurance, sec. 478; O’Laughlin 
ys. Insurance Co., 11 Fed. Rep., 280; Fullom vs. Insurance Co., 7 
Gray, 61; Williams vs. Insurance Co., 27 Vt., 99; Riddlebarger vs. 
Insurance Co., 7 Wal., 386; Cray vs. Insurance Co., 1 Blackford, 
280. The weight of authority sustains the position also that “the 
rights of the parties in such cases are fixed by the contract,” and 
that the contract must be construed as requiring that the action, 
which is prosecuted to judgment (not a suit begun previously), 
must be brought within twelve months after the loss occurs, un- 
less the conduct of the insurer has been such as to amount to a 
waiver of the benefit of the condition: Riddlebarger’s case, supra; 
Arthur vs. Insurance Co., 78 N. Y., 462; McFarland vs. Insurance 
Co., 6 W. Va., 437, and 2 Phillips on Insurance, sec. 1983. 

The condition that the suit shail be instituted, if at all, within a 
year after the loss has been sustained is reasonable and valid in 
part, at least, because the tendency of speedy investigations, while 
the evidence is fresh, is to prevent fraudulent practices: 4 Wait, 
Act. & Def., 86. But such stipulations operating as forfeitures are 
construed strictly, and comparatively slight evidences of waiver 
have been held sufficient to prevent their enforcement: Ripley vs. 
Insurance Co., 29 Barb., 552; Ames vs. Insurance Co., 14 N. Y., 
253. There was nothing, however, in the conduct of the company 
or its agents that was calculated to mislead the plaintiff as to its 
purposes, and induce him to postpone instituting the action, nor 
was there evidence of evading service, or of any act showing a 
purpose on the part of the company to prevent or delay the bring- 
ing of the suit after the plaintiff determined to take more active 
steps. We think, therefore, that there was not, under the most 
liberal view of the law on that subject, sufficient evidence to go 
to the jury as tending to show a waiver: Peoria Insurance Co. vs. 
Hall, 12 Mich., 211; Ripley’s and Arthur’s cases, supra. So far our 
views coincide fully with those expressed by the learned judge who 
presided in the court below. But we do not concur in the con- 
struction given by him to section 3076 of the code, and in the 
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consequent conclusions that the stipulation in the policy was void 
because it was in conflict with that statute. If, instead of pro- 
hibiting licensed insurance companies from stipulating that actions 
should begin within a shorter period than one year, the legislature 
had, by appending an additional subsection under section 156 of 
the code, prescribed one year as the limit for bringing the action 
for a loss sustained by the assured, there would have been good 
ground for the contention that the right of action would still sub- 
sist for a year after “nonsuit, reversal or arrest of judgment,” un- 
der the provisions of section 166 of the code. But his honor’s rul- 
ing rests entirely upon the idea, that the stipulation that no action 
should be sustainable unless it should be “commenced within 
twelve months next after the loss shall occur,” was in effect a limi- 
tation of the time within which suit might be brought “to a period 
less than one year,” and was void because in contravention of an 
express provision of the law. Twelve months, in the absence of a 
legislative definition of the word “month,” must be interpreted 
according to the ordinary popular understanding, as meaning 
twelve calendar (not luna) months: 2 Rapalge’s Law Dic.; Gross 
vs. Fowler, 21 Cal., 396; Bouvier Law Dic.; S. & L. Society vs. 
Thompson, 37 Cal., 347; Mitchell vs. Woodson, 37 Miss., 567; 
Sprague vs. Norway, 3]. Cal., 174; Kimball vs. Lawson, 2 Vt., 142; 
Williamson vs. Farmer, 1 Bailey (S. C.), 611; Brewer vs. Harris, 5 
Grattan, 285; Com. vs. Chambers, 4 Dall. (Penn.), 133. 

The courts of this country have very generally adopted a differ- 
ent rule of construction from that which obtained in England be- 
fore the Revolution, because the popular sense of the word 
* month” was in America a calendar, not a luna, month: Kimball 
vs. Lawson, supra. On the other hand, the word “year” is inter- 
preted to mean twelve calendar months: See definitions of the 
word: 2 Abbot’s Law Dic.; 2 Rapalge’s Law Dic.; 2 Bouvier Law 
Dic. Weunderstand his honor, however, to hold that “ within one 
year” is necessarily “less than one year,” and therefore the stipu- 
lation is in conflict with the statute. While his construction of 
the language of the policy is more than plausible, we do not con- 
cur init. The law was enacted to prohibit persons or corporations 
engaged in the business of insuring lives or property from insert- 
ing in policies issued a provision that an action for a loss could not 
be maintained unless it should be instituted before the expiration 
of six or ten months, or of any period less than one year or twelve 
months. The stipulation in this case did not fix the limit at less 
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than one year, but precisely at twelve months, which was equiva- 
lent to a year. Anagreement that the time for bringing the action 
should be limited to two years, or to any intermediate period 
down to and including one year, would have been valid. The in- 
hibition of the statute extended only to stipulating for a time of 
limitation less than a year. We think that upon the face of the 
pleadings and upon the facts admitted, it was apparent that the 
plaintiff could not maintain this action, and the defendant was 
entitled to judgment for costs. There is error. 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


SAMUEL VON WIEN, Respondent, 
Us. 


SCOTTISH UNION & NATIONAL INS. CO., 
Appellant.* 


Insurances for equal amounts were taken out in five companies on the same 
property. The premiums were paid on three of these policies and on the 
other two they were not paid. The claimant was afterwards frequently 
dunned for the amount of the two premiums due, and finally refused to 
pay and threw out two policies to his broker to return to the companies. 
Through mistake or ignorance he threw out two that had been paid for. 
Broker explained the mistake to the two unpaid companies, agreed upon 
cancellation and promised to exchange the policies and get the right ones 
and surrender them. Before this was accomplished the property burned 
and suit was brought on one of the unpaid policies. 

Held, That the intention of the insured was to give up the two unpaid poli- 
cies and not the two that he really did throw out, and that there was no 
recovery upon the policy sued on. 


Witt A. Jenner, for Appellant. 
Bexno Loewy, for Respondent. 
Haieat, J. 
This action was brought upon a policy of insurance to recover 
the amount of loss sustained by reason of a fire. 
The policy was issued September 28, 1883, by Lothrop & Scott, 
who were the agents of both the defendant and the Lion Fire 


* Opinion filed, December 20, 1889. Reversing XV Ins, L. J., 158. 
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Insurance Company. The fire occurred on the 29th day of Novem- 
ber, 1883. 

It appears that the plaintiff employed one Victor Spitzer to pro- 
cure $5,500 of insurance upon his stock of goods, and that Spitzer 
procured one John H. Rieger to procure such insurance; that 
thereupon Rieger procured five policies of insurance, each in the 
sum of $1,100, to be issued by different companies, one of which is 
the policy in suit, and delivered them to Spitzer who delivered 
them to the plaintiff. These policies were issued at different dates, 
that of the defendant and of The Lion Fire Insurance Company 
being the last that were issued. The premium upon these poli- 
cies was thirty-three dollars each, amounting in the aggregate to 
$165. Subsequently the plaintiff delivered to Spitzer $100 to pay: 
upon the premiums and Spitzer delivered ninety-nine dollars 
thereof to Reiger, who paid the premium upon three of the five 
policies which were first issued, leaving the premium on the poli- 
cies issued by the defendant and the Lion Fire Insurance Com- 
pany unpaid. It further appears that numerous demands were 
made upon the plaintiff to pay the remaining sixty-five dollars due 
and owing for premiums upon these policies, but that the amount 
had not been paid at the time of the fire. 

The trial court found as facts that “on or about November 26, 
1883, the plaintiff, by his agent duly authorized thereto, informed 
the defendant that the plaintiff did not wish the said insurance. 
That on or about November 27, 1883, by agreement between Mr. 
Talbot, duly authorized on behalf of the defendant, and the said 
Rieger, duly authorized on behalf of the plaintiff, the said insur- 
ance existing by virtue of the policy mentioned in the complaint in 
this action was duly terminated and the said insurance ceased,” 
and, as a conclusion of law, that the defendant was entitled to a 
judgment dismissing the complaint upon the merits. 

The plaintiff excepted to the findings of fact above quoted, and 
on review by the general term, that court was of the opinion that 
there was no evidence sustaining such findings and therefore 
ordered the judgment reversed on the facts as well as the law. 

The duty, therefore, devolves upon us of determining whether 
or not this finding is sustained by the evidence. Upon this branch 
of the case there was a sharp conflict in the testimony which in- 
volved the credibility of the witnesses. The trial court, in its 
opinion, calls attention to this and states that “after a careful ex- 
amination of the testimony of both sides, and giving to each the 
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weight which it seems to me to deserve by reason ofits greater or 
less probability in connection with all the surrounding circum- 
stances of the case, I have come to the conclusion that the facts 
are as testified to by the witnesses examined for thedefense.” In- 
asmuch as the trial judge had the advantage of seeing and hearing 
the witnesses deliver their testimony, he could form a more accur- 
ate judgment than a court on review, as to their reliability and 
truthfulness. We shall, therefore, only call attention to the testi- 
mony of defendant’s witnesses for the purpose of determining 
whether it is sufficient to authorize the finding ofthe trial court 
to which attention has been called. In the first place there ap- 
pears to be no controversy in reference to the other facts to which 
we have called attention; that the premium had been paid upon 
three of the five policies issued and delivered to the plaintiff, and 
that it had not been paid upon the policy in suit or that of the 
Lion Fire Insurance Company, and that the plaintiff had been 
dunned for the balance of the premium that was due. It further 
appears that neither Spitzer nor the plaintiff knew which of the 
three policies had been paid for when the transaction to which we 
now call attention took place. Spitzer testified on behalf of the 
defendant that he called upon the plaintiff for the balance of the 
unpaid premium; that he had delivered the five policies to the 
plaintiff the latter part of September, and the latter part of Octo- 
ber had received $100 from him as part payment for the amount 
due; that he told him after dunning him about twenty-five times 
that the matter was getting a little unpleasant with the companies: 
that he had to have the money or the policies; that he could not 
be bothered longer, as he was losing his reputation with the com- 
panies and he could not afford to do so. The plaintiff then turned 
around and said: ‘‘ Well, I don’t want your policies,’ and he went 
to the safe. He said he had enough insurance and did not want 
any more, and he threw me out two policies, one on the Trans- 
atlantic and one on the Mechanics & Traders. Itook these poli- 
cies down to Mr. Rieger and ordered them cancelled.” ‘ 
Rieger was called on behalf of the defendant and testified that 
he had been dunned so hard by the company that he went to 
Spitzer and told him that he wanted the thing fixed up; that he 
must bring the money or the policies; that the company would not 
let it run longer. That Spitzer thereafter came to his office on the 
Monday afternoon before the fire, and said that he had been down 
to see the plaintiff, and that the plaintiff said to him that he could 
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get along without the insurance of these two policies, and that he 
had given them back to him; that Spitzer thereupon handed him 
two policies, one on the Transatlantic and the other on the Me- 
chanics & Traders; that he looked at the two policies and saw that 
they were two of the three on which the premium had been paid, 
and that they were not the two that he wanted. He further testi- 
fied that the next morning he went to the office of the defendant 
and saw Mr. Talbot, and told him that the plaintiff had sent word 
the afternoon previous that he would not pay for these policies, 
that he had insurance enough without them: that he had sent down 
two other policies by mistake, so that he could not surrender his 
two; that he told him he would go up and exchange the policies 
at the first opportunity and bring them down, and in the mean- 
time he wanted Talbot to mark off his own policies: that Talbot 
grumbled somewhat at having the policies run for sixty days, and 
then thrown baek as not wanted, but said that he would consider 
them off. Talbot had authority to cancel policies on the part of 
the defendent, and gave testimopvy corroborating the statement of 
Rieger as to what had transpired in reference to the cancellation 
of the policy in suit. Rieger further testified that that afternoon 
or the next morning he went and saw the plaintiff and asked him 
to pay for the time the policies had run, which was two months, 
and that he refused to do so; that he then stated to the plaintiff 
that he had sent down two policies that had already been paid 
for, and that he could take those policies and have them canceled 
and get back money enough to pay the amount due for the two 
months on these policies, and that these two policies had been al- 
ready cancelled on the books of the company; that that would 
cut him off from four policies, or of an insurance of $4,400; 
that the plaintiff then wanted to know how much he owed, ete. 

Subsequently further testimony was given to the effect that he 
asked the plaintiff for the two policies on which the premium had 
not been paid, and that the plaintiff stated that he did not have 
them there but had them at his home, and said that he would 
bring them down on the following Saturday and give them to the 
witness and pay $11, the amount of the premium for the two 
months, if the witness would deliver back the two policies 
delivered to Spitzer. 

The general term appears to have reached the conclusion that 
this testimony did not authorize the cancellation of the policy in: 
suit; that it was the two policies delivered by the plaintiff to 
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Spitzer that he authorized to be cancelled, and not the two poli- 
cies on which the premium had not been paid. But did the 
plaintiff intend to authorize Spitzer to have those two policies can- 
celled? He had paid the premium upon three of the five policies; 
he did not know which, and being of foreign birth, and evidently 
unfamiliar with the transaction of business of this character, 
doubtless supposed that it did not make any difference. He did 
not even keep or remember the names of the companies who had 
issued the two policies delivered up by him. He had been dunned 
time and again for the balance of the premium due. He knew 
that there was premium due upon two policies, and that it had 
been paid upon three. He had concluded that he had insurance 
enough and could get along without the two on which the premium 
had not been paid, and it is quite evident to our minds that it was 
his intention to surrender up the policies on which the premiums 
had not been paid and retain the other three, and that in handing 
over to Spitzer the two policies on which the premium had been 
paid in full he made a mistake which the courts would readily 
rectify. If, therefore, it was his intention to surrender up the poli- 
cies on which the premium had not been paid, Spitzer and Rieger 
in doing what they did to have the policy in suit cancelled merely 
carried out his directions as he himself intended. 

It consequently appears to us that the finding of the trial court 
is sustained by the evidence. 

The order of the general term should be reversed, and the 
judgment of the trial court affirmed, with costs. All concur. 
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SUPREME COURT OF INDIANA. 


AXTNA LIFE INS. CO. 
Us. 
DEMING.* 


Under the condition of the policy that in case the insured shall become so 
far intemperate as to impair his health seriously and permanently, or to 
induce delirium tremens, it is not enough to work a forfeiture that he was 
a person who drank, even to the extent of impairing his health seriously, 
unless the impairment was permanent. 


Delirium tremens signifies that diseased condition of the brain said to be 
produced by the excessive and prolonged use of spirituous liquors, and 
instructions to that effect were not error. 


In Indiana the statute renders incompetent the testimony of a physician con- 
cerning his patients, and such testimony is properly excluded. . 


The depositions of such physicians, taken by the claimant for the purpose of 
breaking the force of prior depositions of the same parties taken by the 
appellant, is not a waiver of objections to such witnesses. 


When a physician testifies to making out and forwarding to the company a 
proper certificate, and such certificate has been offered to the jury in 
evidence, the company cannot object that preliminary proofs of death 
are not shown to have been made to the company as a condition precedent 
to the bringing of the action. 


Grorce A. Kyiaur and A. W. Knicut, for Appellant. 

C. F. McNourr, Wii1amson & Dacey, E. N. Rrvenarr, and Davis & 
Davis, for Appellee. 

BERKSHIRE, J. 

This was an action brought on a life insurance policy. There 
was a jury trial, and a verdict returned in favor of the appellee for 
$10,700. A motion was filed for a new trial, which the court over- 
ruled, and to the ruling of the court a proper exception was 
reserved. Previous to the trial the appellant filed a motion to 
strike out a part of the second paragraph of the complaint, which 
motion the court overruled, to which ruling of the court the 
appellant reserved an exception, and following the motion separate 


demurrers were filed to the two paragraphs of the complaint, and, 
See er eee 
* Decision rendered, April 1, 1890. 
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the court overruling the demurrers, exceptions were reserved. 
The errors assigned call in question the said several ruilngs of the 
court. We may say here, as well as any other time, in view of the 
many decisions of this court directly upon the question, that there 
is no available error arising out of the ruling of the court in over- 
ruling the said motion to strike out parts of the said second 
paragraph of complaint. But further on we will state another 
reason why the said ruling of the court gave rise to no available 
error. In their brief counsel for the appellant do, not contest the 
sufficiency of the paragraphs of complaint, and therefore waive 
all question as to their sufficiency. Hence the only alleged error 
left for our consideration is as to the correctness of the court’s 
ruling in overruling the motion for a new trial. 

The motion alleges several causes for a new trial, but, without 
calling special attention to each, we will consider the different 
questions discussed by counsel as they arise in the record. One 
of the questions to which counsel for the appellant devotes much 
time is as to the alleged matter brought into the second para- 
graph of the complaint, to which the motion to strike out, already 
referred to, related. As we understand the record, the jury found 
against the appellee as to all of that part of the alleged cause of 
action, and simply returned a verdict for the face value of the 
policy, with interest. This being so,if it is conceded that the 
court was in error in its rulings upon that branch of the case, the 
error is not available in this court; but we do not wish to be 
understood as intimating an opinion that the court was in error. 
We have not considered the questions thus arising, for the reason 
stated. If the appellant was put to costs in consequence of the 
issue presented as to the said portion of the second paragraph of 
the complaint,and the issue joined thereon, it was entitled to 
recover costs; and, had a proper motion been made, the court 
would no doubt have adjudged such costs to the appellee. It was 
the duty of the court to construe the policy, and state its construc- 
tion thereof to the jury; and, in the light of the construction 
given to the instruction by the court, it was the duty of the jury 
to consider and determine the facts-as presented by the issues 
tendered by the parties. This is conceded by the appeliant’s 
counsel, and they refer to Martindale vs. Parsons (98 Ind., 174). 
The clause in the policy on which rests the affirmative answers 
filed by the appellant is as follows: “Or in case he shall become 
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so for intemperate as to impair his health seriously and perma- 
nently, or induce delirium tremens.” It is well-settled law that all 
conditions in policies of insurance which, when violated, work a 
forfeiture as against the assured, are to be construed liberally in 
favor of the assured, and strictly against the insurer: Wood 
Ins., § 67, p. 157; Mutual Assur. Soc. vs. Insurance Oo., 84 Va, 
116, 4S. E. Rep., 178, 10 Amer. St. Rep., 819, and note; Havens ys, 
Insurance Co., 111 Ind., 90, 12 N. E. Rep., 137; Rogers vs. Insur- 
ance Co., 23 N. E. Rep., 498; Insurance Co. vs. Golden, 23 N. E. 
Rep., 503. The condition which we have quoted was a condition 
belonging to the class named; and, asserting that the condition 
had been broken, the appellant sought an acquittance from liability 
on account of the policy. Under this condition in the policy it 
was not enough to work a forfeiture that the assured was a person 
who indulged in the use of intoxicating liquors not even to the 
extent of impairing his health seriously, unless the impairment 
was permanent. A person’s health may be seriously impaired, and 
yet only temporarily so; but under the said condition in the policy 
not only must there have been a serious impairment, but it must 
have been permanently so. The condition is double in its 
character; that is to say, one of two physical conditions brought 
about by intemperate habits would have worked a forfeiture under 
the policy,—a serious and permanent impairment of health, or 
delirium tremens. In either case all rights under the policy would 
have been forfeited, but nothing short of the one or the other could 
have brought about that result. 

The appellant requested the court to give an instruction to the 
effect that, if the assured became so far intemperate from the 
excessive or protracted use of intoxicating liquors, drinks, or 
beverages as to impair his health seriously and permanently, or to 
induce delirium tremens, the appellee could not recover, and this 
instruction the court gave. The appellant also asked the court to 
give an instruction to the effect that, if the assured used spirituous 
liquors to such an extent as to produce frequent intoxication, he 
was intemperate within the meaning of the policy; and if such in- 
temperance impaired his health seriously and permanently, or 
induced delirium tremens, this avoided the policy. This instruction 
the court refused. We do not regard the refusal to give this 
instruction as error. If for no other reason, it does not materially 
differ from the instruction which the court gave. The only differ- 
ence is in the words employed. But the instructions which the 
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court prepared and gave as to the construction to be placed upon 
the said condition in the policy were clear, concise, and fair to the 
appellant, and accord with the construction which we have placed 
upon it. 

We do not care to set out and discuss the instructions given by 
the court, except the one numbered 9}, for the reason that there is 
no criticism made upon the others. The said instruction number 
93 construes the phrase “delirium tremens.” This instruction is 
short, and we copy it in full: “The term‘ delirium tremens’ in the 
policy read in evideuce is used in this policy in the ordinary 
acceptation of that term, and signifies that diseased condition of 
the brain said to be produced by the excessive and prolonged use 
of spirituous liquors.” We are unable to discover any infirmity in 
this instruction, at least of which the appellant can complain. 
The phrase delirium tremens has an ordinary and accepted mean- 
ing, as recognized by all lexicons of the English language, and is 
in common us? by English-speaking people. Its use is not confined 
and limited to the medical profession. There is nothing in the 
policy to indicate that the said phrase was employed in a technical 
sense. We must, therefore, go to the dictionaries of the English 
language to find a definition. Worcester’s definition is as follows: 
“A disease of the brain characterized by frightful dreams and 
visions, and resulting from the excessive and protracted use of 
spirituous liquors.” Webster’s definition is asfollows: “A violent 
delirium induced by the excessive and prolonged use of intoxi- 
eating liquors.” The Century Dictionary give the following defini- 
tion: “A disorder of the brain arising from inordinate and pro- 
tracted use of ardent spirits, and therefore almost peculiar to 
drunkards. The delirium is a constant symptom, but the tremor 
is not always conspicuonsly present. It is, properly, a disease of 
the nervous system.” Stormonth’s English Dictionary gives the 
following definition: “A temporary insanity or madness, accom- 
panied with a tremulous condition of the body or limbs, generally 
caused by habitual drunkenness.” The definition as given in the 
instruction is more favorable to the appellant than that given in 
either of the lexicons named. All other instructions complained 
of relate to the same subject-matter as does that part of the 
second paragraph of the complaint which the appellant sought to 
have struck out, and, for the reasons already given, need not be 
considered. We are not prepared to say that it was not error to 
suppress the answers to questions 50 and 51 in the deposition of 
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Evan James. Question 50 was as follows: “What was the 
trouble? What did he do?” The answer was: “The first time 
he was here in a saloon, and some parties got into trouble, and he 
fired a pistol through the window. That’s allhe done.” Question 
51 was “What happened the second time?’ The answer was: 
“The cause of that was Alf Harris jumped on him, and he cut 
Harris in the throat.” The answers to these questions, with the 
circumstances, might have had some tendency to throw light upon 
the mental condition of the deceased at the time. But in view of 
all the evidence in the case we do not regard them of sufficient 
importance to justify us in reversing the judgment. It is evident, 
we think, that had these answers been read to the jury the result 
would have been the same. 

In our opinion, the deposition of Dr. Walker, and that part of 
the deposition of Dr. Le Crane excluded from the jury, were prop- 
erly excluded. Dr. Walker was the attending physician of the 
assured, and the facts to which he testified came to him because of 
that confidential relation which exists beiween a physician and his 
patients. His evidence was clearly within the statute: Section 
497. Rev. St. 1881. Dr. Le Crane comes clearly within the spirit 
if not the letter of the statute. He was the partner of Dr. Walker. 
They were in active practice, occupying the same office. The 
business of the one was the business of the other. When necessary 
it was the duty of the one to consult with the other, and, in the 
absence of the one who was giving special attention to a patient, 
it was proper if not obligatory on the other to take his place. 
Their business was ajointenterprise. The evidence of Dr. LeCrane 
related to what he learned at a time when the assured was at the 
firm’s place of business to consult Dr. Walker. To have allowed 
this testimony would have been a perversion of the section of the 
statute to which we have called attention: See Association vs. 
Beck, 77 Ind., 209. 

But it is claimed that, because the appellee had taken the deposi- 
tions of these witnesses and filed them, he thereby waived all 
objection to the witnesses giving testimony for the appellant. The 
appellee did not take the depositions of the witnesses until after 
the appellant had taken them, and it seems that the depositions 
were taken to break the force of the witnesses’ testimony as given 
in the depositions taken by the appellant.. We are not called upon 
to decide what the effect would’have been if the appellee had taken 
the depositions of Drs. Walker and LeCrane in the first place, and 
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decide nothing in that direction. It is true that when one party 
takes the deposition of a witness and files it, and especially after 
the deposition is published, the other party may read the deposi- 
tion in evidence; but this can only be done where the witness is 
competent to testify as to the subject-matter covered by the depo- 
sition, as a witness for either party, or when the objection to his 
competency has been waived. We have examined the case of 
Woodruff vs. Garner (39 Ind., 246), to which our attention has 
been called, and find that it is not at all in point to the question 
under consideration: Pennsylvania Co. vs. Marion, 23 N. E. Rep., 
973 (present term). 

The point is made that the “preliminary proofs of death” are 
not shown to have been made to the company as a condition prec- 
edent to the bringing of the action. Dr.John M. Groves testified 
to making out the proper certificate, and forwarding the same to 
the company September 20,1885. It also appears in the bill of 
exceptions that one of the counsel for the appellant informed the 
court that he would offer in evidence the physicians certificate of 
death to the tna Life Insurance Company, as made out and sent 
to the company by Dr. John M. Groves, August 20, 1885, and sworn 
to before J. N. Gwin, notary public; and the bill of exceptions 
then recites that the certificate was read in evidence to the jury. 
And then follows a certificate of the character mentioned. We 
think the evidence in this regard was sufficient. In our judgment, 
there 1s evidence sufficient in the record to sustain the verdict. 
We find no error for which the judgment should be reversed. 
Judgment affirmed, with costs. 

Coffey, J., took no part in the consideration of this case. 
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SUPREME COURT OF VERMONT. 


‘PLATT 
Us. 
CONTINENTAL INS CO.* 


In Vermont under existing statutes a receiver of an insolvent corporation can 
maintain an action against an insurance company and recover for a loss 
which occurred before the insolvency of the insured. 

A compromise claim for $1,250, made by the president of the insured corpora- 
tion before insolvency, does not bind the receiver who claims that the 
actual loss was more, when there is alleged fraud in the compromise, 
known to and participated in by the agents of the insurer. And the 
question whether the compromise was fraudulent should have been sub- 
mitted to the jury, as the receiver is not bound by it if fraudulent. 

Aclaim by the company, that repudiation by the receiver of the original 
proofs of ioss made by the president deprives the receiver of the benefit of 
said proofs for any purpose, and that he cannot recover at all because it 
is now too late to make new proofs, does not apply to a case where the 
falsity of the statement was the result of fraud on the part of the insurer 
or its agents. 

Interest on an amount due from an insurance company cannot be recovered 
while the demand for the money in his hands -is locked up by the trustee 
process, when the demand was not on interest nor attached, and the 
trustee has received no interest on the fund. 


Assumpsit by Fred S. Platt, assignee of the Poultney Slate 
Works, against the Continental Insurance Company on a policy of 
fire insurance issued by defendant to the slate-works company. 
The policy was issued July 1, 1886, for one year, and covered a 
building and certain personal property not connected with it. 
The fire occurred April 23, 1887, and the proofs of loss were signed 
May 10, 1887. It appeared that a receiver of the slate-works com- 
pany had been duly appointed in the state of New York,—who did 
not appear,—who had demanded, May 20, 1887, of the defendant, 
the amount due under this policy. The court directed a verdict 
for plaintiff in the sum of $1,250, without interest. Both parties 
except. R. L. Vt., § 1820, provides that an assignment under order 
of a court of insolvency shall vest in the assignee all the property 


* Decision rendered, March 20, 1890. 
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of the debtor, real and personal, which he couid have lawfully 
sold, or which might have been taken on execution on a judgment 
against him at the time of filing the petition, and that the assign- 
ment shall relate back to the time of filing the petition. Section 
1822 gives the assignee the like remedy to recover the debtor's 
estate, debts, and effects in his own name as the debtor might have 
had if no assignment had been made. 


F. S. Prarr, G. E. Lawrence, and P. R. Kenpatz, for Piaintiff. 

J. C. Barer, for Vefendant. 

Tart, J. 

The defendant is a corporation under the laws of New York, do- 
ing business in this state, subject to legal process and the juris- 
diction of courts here. R. L., § 3608. The plaintiff is assignee of 
the Poultney Slate Works, a New York corporation which owned 
real estate and was doing business here until adjudged an insol- 
vent debtor under the laws of this state. The policy of insurance 
in question was executed in this state, covered property here, and 
any loss under it, as no place of payment is specified in the con- 
tract, is payable here. The slate-works corporation, on the 17th 
October, 1887, was adjudged an insolvent upon a petition filed 13th 
August, 1886; and the deed of assignment to the plaintiff, executed 
by the judge of the court of insolvency, related back to the time 
of filing the petition, and vested in the assignee, as of that date, 
the corporate property situate in this state, and he had the like 
remedy to recover the estate, debts, and effects of the insolvent in 
his own name as the debtor would have had, had no assignment 
been made. Id., § 1822. The legal title of the property came to 
the plaintiff, and when the property burned the avails of the prop- 
erty belonged to him. As against the creditors in this state, the 
property cannot be taken from this jurisdiction. They cannot be 
compelled to go abroad to collect their claims. The corporation 
itself, had no receiver been appointed in New York, could not 
come into this state, take its property, which the law here had 
seized in behalf of creditors, from the custody of the law, and 
compel such creditors to seek their remedy elsewhere; and a re- 
ceiver appointed in New York can have no more rights in that re- 
spect than the corporation itself. The general rule is that mova- 
ble property is supposed to be in the place of the debtor’s 
domicile, and that it is the law of his domicile which ought to 
decide the rights of creditors as to such movables. But Story, in 
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in his Conflict of Laws (section 325d, 7th Ed.), says that this rule will 
prevail where the goods are in his possession, unless, indeed, a 
creditor has by his diligence, according to the laws of the place, 
acquired a superior right by an execution over them; for he will 
then retain that privilege. We think a superior right is acquired 
by any legal process which seizes them to respond to the claims of 
creditors. Story likens the case to that where the debtoy has given 
the property in pledge to the creditor in the case where the prop- 
erty is seized. The assignee can maintain this action to recover 
upon the policy. 

Upon trial the policy was put in evidence. The authority of 
the agent to issue it was conceded. That the property burned on 
the 23d April, 1887, was admitted. The defendant gave in evi- 
dence proofs of loss executed by Sargeant, the president of the 
slate-works company, which are in strict compliance with the 
terms of the policy. The proofs state that the amount of the claim 
was compromised and agreed upon at the sum of $1,250; and, if 
the compromise was valid, the plaintiff was entitled to a verdict 
for that amount. The plaintiff claimed that the loss was greater 
than that sum, and offered evidence to show the alleged com- 
promise was fraudulent, and agreed upon by the defendant’s agent 
and Sargeant for the purpose of enabling the defendant to escape 
a greater liability. Ifthe compromise was fraudulent, it cid not 
bind the plaintiff; and the evidence offered tending to skow it 
should have been received, and the plaintiff permitted to recover 
the actual loss under the policy. The proofs were executed and 
delivered to the defendant, were upon a blank furnished by the 
defendant, and were put in evidence by it. They are, apparently, 
a full and technical compliance with the provision of the policy re- 
quiring them to be furnished within sixty days from the date of 
the fire. The proofs were executed by Sargeant as of the slate- 
works company, were in exact accord with the conditions of the 
policy, were accepted by the defendant as such, and put in evi- 
dence by them. Any question of waiver of proofs was immaterial. 
The proofs state the claim under the policy to be $1,250, as a 
compromise settlement. The plaintiff claims in excess of that sum. 
The defendant insists that the plaintiff is not at liberty so to do; 
that, if he repudiates the proofs of loss in respect to the sum, he 
loses the benefit of them for any purpose, and so, not having com- 
plied with the condition requiring proots, cannot recover in the 
action. It has been held that the insured cannot upon trial ime 
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peach the correctness of his preliminary proofs in respect to an 
incorrect statement ofa material matter made through mistake: 
Campbell vs. Insurance Co., 10 Allen, 213. Admitting this to be 
the true rule, which we by no means concede, it should not apply 
to a case where the falsity of the statement was the result of fraud 
on the part of the insurer or its agents; for, as was said by Dewey, 
J., in the case cited: “So far as these statements, or either of 
them, were induced by the fraudulent acts of the insurers or their 
agents, no question can exist as to the right of the plaintiff to 
avoid them; and they may properly be controlled by evidence 
showing the facts to be otherwise.” The fact that the president of 
the slate-works company was a party to the fraud would not vary 
the rule in respect of the rights of the plaintiff, who represents the 
creditors of the corporation. 

It is insisted by the defendant that the offer of the testimony 
tending to show fraud embraced evidence that was inadmissibie, 
and therefore the whole evidence was properly excluded. We 
think the offer to show the compromise fraudulent was distinct, 
and in no way connected with the offer of any other evidence. 
We do not decide that a compromise made in good faith would 
bind the plaintiff, for that question is not before us; but the court 
erred in not submitting the question of whether the compromise 
was fraudulent or not to the jury, for if it was fraudulent the 
plaintiff is not bound by it. 

The court held that the plaintiff was not entitled to recover in- 
terest upon the amount due, and to this ruling the plaintiff ex- 
cepted. The proofs were furnished on the 10th day of May, 1887, 
and the loss became payable on the 9th of July afterwards. One 
Beaman sued the slate-works company, and summoned the defend- 
ant as trustee. The time the trustee process was served, whether 
before or after the maturity of the loss, does not appear. The 
presumption must be that it was before; otherwise, the judg- 
ment of the court was erroneous (Baker vs. Railroad Co., 56 Vt., 
302), which cannot be presumed. 

The judgment of the court on the subject of interest was correct; 
for one summoned and chargeable as trustee for money of the 
principal defendant in his hands is not liable for interest thereon 
while the demand was locked up by the trustee process, when the 
demand was not on interest when attached, and the trustee has 
received no interest on the fund: Lyman vs. Orr, 26 Vt., 119. 
Judgment reversed, and cause remanded. 
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COURT OF APPEALS OF MARYLAND. 


FIDELITY MUT. LIFE ASS’N or Pumapenputa 
vs. 
FICKLIN er a.* 


Where an application for life insurance is made, and the policy is delivered, 
and the premium is paid in Maryland, the courts of that state have juris- 
diction. 

Although sued in Maryland, the policy of a Pennsylvania company is to be 
construed by Pennsylvania statutes, and conditions of the policy which 
might otherwise be valid in Maryland are invalid so far as they conflict 
with the statutes of the state from which the company comes. 

The policy contained warranties that all the answers and statements in 
the application were true, but it was held that inquiry in ref-rence to 
them ought to be, not only were they true, but also were they made in 
good faith and were they material to the risk? The Pennsylvania statutes 
permitting this treatment of the warranties. 

The insured was a country merchant and sold wine and whiskey among 
other things. In answer to the question whether he was connected in any 
way with the sale or manufact are of malt or spirituous liquors, he answered, 
No. Held, not a warranty, but a question of good faith, which must be 
determined by surrounding circumstances and the accompanying facts 
which marked the character of the transaction. 

A physician had succeeded his father as the family doctor of the insured. 
Evidence showed that the insured had consulted both, while his application 
stated that he had only consulted the father during a period of ten years. 
Held, not to impugn a claim otherwise just, in the absence of proof that 
the answer in the application was not in good faith and that it was material 
to the risk. 


Richard L. Ficklin and others, infants under the age of twenty- 
one years, suing by next friend, brought an action in the Superior 
Court of Baltimore against the Fidelity Mutual Life Association. 
The cause of action was a policy of insurance on the life of the 
father of the plaintiffs, which was issued by the defendant. The 
pleadings were very voluminous, but before the trial an agreement 
of counsel was made, providing that all errors of pleading should 
be waived, and that all matters of law should be submitted to the 
court for its ruling by prayers for instructions. The defendant 1s 


Sa ge ae ee eo 
* Decision rendered, April 9, 1891, 
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a body politic, duly incorporated under the laws of Pennsylvania. 
Thomas D. Ficklin, the person whose life was insured, was a resi- 
dent of the state of Virginia. He made application in the city of 
Baltimore to a solicitor, who represented the defendant, for insur- 
ance on his life. The policy was received by the solicitor in due 
time, and, according to directions previously given by Ficklin, was 
delivered to Johnson, Sutton & Co., of the city of Baltimore with 
whom Ficklin kept a deposit account. In behalf of Ficklin, they 
paid the solicitor the sum of money necessary to give effect 
to the insurance, and also paid in advance the annual dues during 
Ficklin’s life, and kept the policy for him in their safe until after 
his death, he in the mean time having never seen it. The policy 
was under the seal of the defendant, and was dated May 13, 1887. 
The material parts of it are asfollows: ‘In consideration of the 
application of this policy of insurance, which is hereby referred to 
and made a part of this contract, and of each and every statement 
and answer contained therein, which, whether written by his own 
hand or not, every person accepting or acquiring any interest in 
this contract hereby adopts as his own, admits and agrees to be 
material, and warrants to be full, complete, and true, and to be the 
only statements and answers upon which this contract is made.” 
After stating the pecuniary consideration, it proceeds to state that 
it “does hereby receive Thomas D. Ficklin, of Litwalten, county 
of Lancaster, state of Virginia, as a member of said association, - 
and does hereby insure the life of said member in the sum of 
fifteen hundred dollars, from the 13th day of May, 1887, and the 
sum so insured shall become due and payable within sixty days 
from the date of the periodical mortality assessment first ensuing 
the receipt of satisfactory proof of the death of said member, 
in accordance with article 13 of the association’s by-laws ;” and it 
provides for the payment to his children of the sum insured. It 
also contains this clause: ‘Provided, always, that due notice and 
satisfactory proof of the death of the insured, and of the just 
claim of the assured, or any other person, as executor, adminis- 
trator, guardian or assign, be given to the association, in accor- 
dance with section 1 of article 13 of the by-laws ;” and also this 
clause: “ And in the event of a breach of warranty or a failure to 
pay either dues or assessments on the day on which they shall 
become due, then, in either case, this certificate of membership and 
policy of insurance shall be ipso facto null and void, and of no 
effect whatever.” Ficklin was examined by Dr. Atkinson, the 
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medical examiner of defendant, who wrote Ficklin’s answers tothe 
questions contained in the application for insurance. The ques- 
tions were very numerous, and many of the answers are alleged by 
the defendant to be untrue. The application signed by Ficklin 
contains the following passages: “And I hereby declare and 
agree that each and every statement and answer contained in 
this application is material to the risk, and I hereby warrant all the 
answers and statements, and each and every one of them, con- 
tained herein, whether written by my own hand or not, to be full, 
complete, and true ; and it is agreed that this warranty shall form 
the basis and shall be a part of the contract between me and said 
association, and that it is the consideration of the contract Lereby 
applied for. I do further agree that if any of the answers or 
statements made and contained ‘herein are not full and complete, 
or that if the same, or any of them, whether made in good faith or 
otherwise, are in any respect untrue, then said policy and this 
contract shall be null and void, notwithstanding any statute or 
law to the contrary. It is further agreed that the person soliciting 
or taking this application, as well as the medical examiner, shall 
be and is my agent, and not that of said association, as to all 
answers and statements in this application.” The policy became 
forfeited, but on November 26, 1887, it was reinstated, and renewal 
receipt forwarded to Johnson, Sutton & Co.,in Baltimore. Ficklin 
died March 2, 1888. Proofs of death were furnished to the 
defendant. A statute of Pennsylvania, in the following words, was 
offered in evidence: ‘“ Whenever the application fora policy of 
life insurance contains a clause of warranty of the truth of the 
answers therein contained, no misrepresentation or untrue siate- 
ment in such application, made in good faith by the applicant, 
shall effect a forfeiture, or be a ground of defense, in any suit 
brought upon any policy of insurance issued upon the faith of 
such application, unless such misrepresentation or untrve state- 
ment relate to some matter material to the risk.” The questions 
in the court below were whether this suit could be brought in 
Maryland ; whether the policy was vacated by untrue statements 
in the application for insurance; whether certain portions of Dr. 
Atkinson’s testimony were admissible in evidence; and whether the 
preliminary proof of loss was sufficient. The defendant excepted 
to the ruling of the court on these questions, and, the verdict 
and judgment being against it, appealed to this court. 
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Argued before Alvey. C. J., and Miller, Robinson, Irving, Bryan, 
McSherry, and Briscoe, J. J. 


W. A. Hammonp and W. S. Campsett, for Appellant. 
Grorce Savace and ArcurpaLtp H. Tayior, for Appellees. 


Bryan, J. 

Under the agreement of counsel, we are required to consider the 
questions of law arising on this appeal without reference to the 
pleadings. By the act of 1868, c. 471, § 211, it was provided that 
a suit might be brought in this state “against any corporation 
not incorporated under its laws, but deemed to hold and exercise 
iranchises herein or against any joint-stock company or association 
doing business in this state, by a resident of this state, for any 
cause of action, and by a plaintiff not a resident of thisstate, when 
the cause of action has arisen, or the subject of the action shall be 
situated, in this state.” Thissection is incorporated in the Cede, 
and is the 297th section of article 23 of the Public General Laws. 
The application for insurance was made in Baltimore, the examin- 
ation of the applicant took placethere, and the policy was delivered 
there, and at the time and place of the delivery the payment nec- 
essary to give it validity was made to the agent of the defendant 
authorized to receive it. The acts were performed in Baltimore 
which were necessary to bind the defendant, and to entitle the 
assured to the benefits of the contract of insurance. These acts 
gave existence to the cause of action, and bring this case clearly 
within the provisions of the act of assembly. 

According to the terms of the policy, the insured werent every 
answer contained in his application “to be full, complete, and 
true.” By the ordinary principles governing policies of insurance, 
this warranty would impose on the plaintifis the onus of proving 
the literal truth of these answers: Insurance Co. vs. Wise, 34 Md., 
597. But the statute of Pennsylvania, which was offered in 
evidence, enacts that in such case no misrepresentation or untrue 
statement in the application, made in good faith by the applicant, 
shall effect a forfeiture or be a ground of defense, unless it relate to 
some matter material to the risk. It is beyond question that the 
powers and capacities of a Pennsylvania corporation are conferred 
and regulated by the law of that state. Without its authority it 
could not exist at all. Every contract it makes, every act it per- 
forms, every right it acquires, and every obligation it assumes must 
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be by virtue of the same authority. It may make contracts, trans- 
act business, sue and be sued, beyond the limits of the state of its 
origin. But all these transactions are by permission of the state 
where they occur, and not by virtue of any right belonging to the 
corporation. Everywhere, within and without the state which 
created it, its contracts are limited, construed, and sustained 
according to its character and the laws which affect its operation. 
In McKim vs. Glenn (66 Md. 484, 8 Atl. Rep., 130), this court said: 
“It is a familiar principle that a corporation, and all who deal with 
it, are bound by the law of its creation, and all such laws as may be 
legitmately prescribed for its government by the sovereign authority 
from which it derives its corporate existence.” It appears to us, 
therefore, that the inquiry in reference to the answers in the appli- 
cation for insurance ought to be not only whether they were true, 
but also whether they were made in good faith, and whether they 
related to some matter material to the risk. ‘The warranty made 
every statement in the application so vitally material to the valid- 
ity of the contract that it imposed on the assured the necessity of 
proving that they were all literally true. The statute made 2 great 
change in this respect. It introduced two new questions for deter- 
mination before the contract could be declared invelid, viz., the 
good faith of the applicant in making his statements, and the 
materiality to the risk of the matters involved inthem. Before the 
statute there could be no inquiry with reference to the risk; every 
statement was material, and if untrue in any respect, however irrel- 
evant to the risk, the policy was invalidated. 

Dr. Atkinson in his testimony states that he wrote the applicant’s 
answers because the medical director of the defendant preferred 
that he should write them ; that in answer to the question as tothe 
occupation and business of the applicant. he wrote the answe : 
“country merchant ;” that he wrote it down as “country merchant” 
because he understood that country merchants sell all kinds of 
merchandise,—wines, whiskey, and everything else. He states that 
he was in a hurry when he made out the application, because Fick- 
lin wished to leave the city ; “he was in a state of anxiety to catch his 
boat.” In respect to the question in the application about the sale 
or the manufacture of malt or spirituous liquors, he testified. “I 
can’t, at this interval, tell whether I pointed out that; there were 
two, and possibly four, questions included in that question.” “There 
was enough said in general conversation in the half hour I was 
with him to satisfy me with the answer I putdown. What he said 
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left the inference on my mind ;” and later: “I try to stand between 
the company and danger always;” and later witness said: “I can’t 
give any verbatim expressions that he made. I can only give my 
inferences, and in analyzing those inferences, and reducing them 
to a monosyllable, I put the ‘No.’ Now whether the man regarded 
the word ‘manufacture’ or the word ‘sale’ as predominating I can’t 
tell;” and later: ‘‘ Whether he told me he sold as an agent, or 
whether he told me, as some of the witnesses said, as Dr. Lewis 
said on Friday, that he had sold probably fifteen years before, with 
Mr. Rock, or some one else, or he desisted for some time. or a 
number of years, or had an agent and sold through that agent, I 
can’t tell.” He further testified : “ And in respect to question 14 
in policy, and all the fine print following, I know he didn’t review 
his answers; and I didn’t read it over myself to him because I 
didn’t see any necessity. Itold him the purport of it,” viz.: “I 
hereby declare the answers given to the medical examiner are true, 
to the best of my knowledge:” In the application the question is 
asked: “Have you ever been connected in any way with the sale 
or manufacture of malt or spirituous liquors?” and he answered, 
“No.” Upon the question of the applicant’s good faith in making 
his answers to the various questions in the application, it was 
proper that everything which took place at the time of the examin- 
ation should be laid before the jury. Good faith and fraud are 
questions of intention. In investigating intention it is impossible 
to exclude the circumstances under which an act was done. Pur- 
poses, motives, objects, and inducements would all be involved in 
obscurity, unless we could be informed of the accompanying facts 
which marked the character of the transaction. 

The proofs of death, standing alone, were sufficient to establish 
the loss as a preliminary question. By the terms of the policy the 
plaintiffs were bound to furnish to the defendant “satisfactory 
proof of the death of the insured, and of the just claim of the as- 
sured.” The facts stated in the proofs of death show a good prima 
facie case for the plaintiffs. The death was clearly proved. The 
certificate of Dr. F. W. Lewis contained in the proofs, stated that 
he had attended the deceased prior to his last sickness, “ only 
for colic from overeating, once in August, 1886, and once pricr.” 
The physician also stated that “he complained at times during the 
past twelve months of a palpitation or shortness of breathirg, 
though was never prescribed for for the complaint.” He was 
asked: “Had deceased consulted any other physician, to your 
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knowledge? Ifso, whom, when and for what diseases?” and he 
answered. “None other to my knowledge.” The remote cause of 
death was diabetes, the immediate cause bloody evacuations from 
the bowels. Two other witnesses in their certificates mention the 
palpitation of the heart, and they both state that the deceased did 
not consult or have the attendance of any other physician prior to 
the one above mentioned. The certificates are in conflict with 
answers of the deceased made in his application, wherein he stated 
that Dr. M. Lewis was his usual medical attendant, and that he had 
not consulted any other medical man within the past ten years, and 
that his last sickness was an attack of ague and fever eighteen years 
previously. But these certificates do not impugn a claim, otker- 
wise just, in the absence of proof that the answers in the applica- 
tion were not made in good faith, ard that they were material 
to the risk. It was necessary that the plaintiff should offer in 
evidence “‘the proofs of death,” for the purpose of showing that 
they had complied with the requirements of the policy ; but they 
were not admissible for any other purpose, and their sufficiency 
was a question for the court to decide: Stibbe vs. Insurance Co., 
46 Md., 312. But, if they had been in evidence before the jury on 
the issues in the case, they would have been considered in connec- 
tion with the evidence of Dr. F. W. Lewis, who testified that he 
had succeeded his father, Dr. M. Lewis, upon his death, several 
years previously, as Ficklin’s family physician ; that he never in his 
life except on two occasions, knew of Ficklin’s complaining at all, 
and those were slight attacks of indigestion ; and that when he 
used the word “colic,” in his certificate contained in the proofs of 
death he did not mean technically “colic,” unless every attack of 
indigestion or pain in the stomach must be called “colic,” and this 
was not his opinion ; that Ficklin never suffered from renal, hepatic, 
or bilious colic. Upon the whole evidence on this point. it would 
have been competent for the jury to decide whether the answers in 
the application were made in good faith, and whether they were 
material to the risk. 

Some of the prayers offered in behalf of the defendant main- 
tained that the suit could not be brought in this state, some that 
contain answers made in the application were untrue, and that 
therefore the plaintiffs could not recover ; but they did not submit 
to the jury the questions of good faith and materiality to the risk. 
Some sought to leave to the jury questions of fact arising on the 
“ proofs of death ;” some maintained that the proof of death was 
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not sufficient; because it did not show a just claim ; others sought 
to withdraw from the jury the question of the materiality to the 
risk, insisting that, as matter of law, certain answers in the appli- 
cation were material to the risk ; others maintained that the Penn- 
sylvania statute had no application to the case ; and one sought to 
exclude from the jury that portion of the evidence of Dr. Atkinson 
which tended to show that Ficklin did not read or kuow of the 
contents of some portion of the application. Ali of these prayers 
were rejected by the court. What we have said will show that we 
approve of this ruling. The prayers granted in behalf of the plaint- 
iffs are in accordance with the views which we bave expressed. 
Judgment affirmed. 


—_—— + e 


SUPREME COURT OF KANSAS. 


PHENIX INS. CO., or Brooxtyy, 


Us. 


WEEKS.* 


1. A statement made by counsel for the plaintiff in stating the plaintiff’s case 
to the jury considered, and held, that no material error was committed. 

2. Where a fire insurance policy was issued by an insurance company, and af- 
terwards the insured property was destroyed by fire, and the company 
then denied all liability on the ground that the policy was void, held, that 
by this denial the company in effect waived allits rights under certain stip- 
ulations in the policy requiring proofs of loss to be made, and giving the 
company sixty days thereafter within which to pay the loss; and a suit 
brought on the policy within less than the sixty days is not prematurely 
brought 

3. Where a local agent of a fire insurance company furnishes a blank applica- 
tion to a party seeking insurance, and the agent himself, who has full 
and complete knowledge of all the facts, fills up the blanks and informs 
the applicant that the same is done correctly, and the applicant believes 
him and signs the application, and afterwards a policy is issued thereon, 
and afterwards a fire occurs, destroying all the insured property, held, 
that the company cannot then claim that the insurance policy is void be- 
cause of inaccurate or incomplete statements in the application. 

4. Where the prayer of a petition asks for interest from a certain date, the 
plaintiff cannot recover interest from a prior date. 


This was an action brought in the District Court of Edwards 
County on February 5, 1887, by James P. Weeks against the Phe- 
nix Insurance Company, of Brooklyn, N. Y., upon a fire insurance 
ee ere en SO ee ee eee 


* Decision rendered, April 11, 18y1. ~—Syllabus by the court. 
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policy issued by the defendant to the plaintiff on December 24, 
1885, to recover for an alleged loss by fire of the insured property. 
The case was tried before the court and a jury on November 4, 
1887, and the jury rendered the following verdict, and in answer 
to the following interrogatories made the following special findings 
of fact, to-wit: Verdict: “We, the jury. impaneled and sworn in 
the above entitled cause, do upon our oaths find for the plaintiff, 
and assess his damages at $2,660.42.” Findings of fact: “ Ques- 
tion 1. Is it not a fact that L. W. Higgins was local agent of the 
defendant at Kinsley, Kansas, at the time the policy sued on was 
issued? Answer. Yes. Q. 2. Is it not a fact that L. W. Higgins, 
as local agent of defendant at Kinsley, wrote the answers in the 
application for such policy, which plaintiff signed? A. Yes. Q. 
3. Is it not a fact that L. W. Higgins, as such agent, at the time 
of the making of the application and issuing of the policy, had full 
knowledge of the fact that a part of the machinery in the building 
was for the purpose of grinding feed? A. Yes. Q. 4. If the jury 
answer the last question in the affirmative, they may state if it is 
not a fact that L. W. Higgins, as such agent, knew at the time he 
issued the policy sued on that the plaintiff intended to grind feed 
with the rollers in elevator A. A. Yes. Q. 5. Is it not a fact that 
the plaintiff informed L. W. Higgins fully and truthfully of all the 
facts in relation to there being a watchman at the mill prior to the 
writing down of the answers in the application concerning a 
watch and watchman? A. Yes. Q. 6. Isit nota fact that L. W. 
Higgins, as such local agent, with a full knowledge of all the facts 
as stated to him by plaintiff, in relation to watch and watchman, 
informed plaintiff that the answers which he (Higgins) wrote down 
to the questions in the application concerning a watch and watch- 
man, were the proper answers to be made? A. Yes. Q. 7. Is it 
not a fact that when L. W. Higgins issued to plaintiff the policy 
sued on in this action, that he, as such agent, had full, complete, 
and exact knowledge of all the facts and circumstances connected 
with the question as to whether there was any watchman kept at 
the elevator or not? A. Yes. Q. 8. Did the plaintiff make any 
false representations to L. W. Higgins concerning the risk prior to 
the issuance of the policy? A. The plaintiff read and signed the 
application attached to the answer, but prior to reading and sign- 
ing it, he stated to the agent fully and truthfully all the facts and 
circumstances involved in any answer contained in said applica 
tion, and the agent then wrote the answers which appear in said 
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application. Q. 9. (erased.) Q. 10. Is it nota fact that defendant 
compary, prior to the expiration of thirty days from the date of 
the tire, notified plaintiff that it would not pay him for any loss 
under the policy sued on? A. Yes.” 

Upon this verdict and these findings the court below, on No- 
vember 5, 1887, rendered judgment in favor of the plaintiff and 
against the defendant for the sum of $2,660.42, and costs of suit; 
and the defendant, as plaintiff in error, brings the case to this 
court for review. 


H. M. Jackson, for Plaintiff in Error. 
C. M. Srerry, fur Defendant in Lrror. 


VALENTINE, J. (after stating the facts as above.) 

1. The first claim of error made by the plaintiff in error is with 
reference to the original statement of the case of the plaintiff below, 
made by his counsel after the jury had been impaneled, and prior 
to the introduction of any evidence. Section 275 of the Civil Code 
provides, among other things, as follows: “Sec. 275. When the 
jury has been sworn, the trial shall proceed in the following order, 
unless the court for special reascns otherwise directs: (1) The 
party on whom rests the burden of the issues may briefly state his 
case, and the evidence by which he expects to sustain it.” Council 
for plaintiff below, in his said statement, used the following among 
other language: “That as I was stating to you, the reason that 
we make this proof to you is to show to you that an insurance com- 
pany cannot issue a policy, take a man’s money, and give him some- 
thing in return which is absolutely worthless the moment it is 
issued,—not worth the paper it is printed on.” Possibly a portion 
of this statement borders too closely upon an argument to come 
strictly within the provisions of the toregoing sections of the 
Civil Code ; but certainly no material error was committed. The 
insurance company did take the man’s money, and did issue to him 
an insurance policy, and when the fire occurred it then claimed that 
the policy was and had always been absolutely worthless and void. 

2. Itis claimed that the action was ,commenced prematurely. 
By the terms of the policy sued on the loss was to be paid “sixty 
days after the proofs of the same required by the company shall 
have been made by the assured and received at the office in Chica- 
go.” The Gre occurred December 4, 1886. Proofs of theloss were 
not made for more than thirty days afterwards, and this action was 
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commenced on February 5, 1887, within less than thirty days after 
the proofs of the loss. Now, if the company had admitted its 
liability for the loss, or for any possible portion thereof, or prob- 
ably if it had not denied its liability wholly and absolutely, its 
claim in this respect would be good ; but after the fire occurred it 
then, and persistently afterwards, denied its liability utterly and 
absolutely, and denied it upon the ground that the policy itself was 
utterly null and void, and absolutely worthless. As before stated, 
the tire occured December 4, 1886, destroying substantially all the 
insured property, which was worth vastly more than the amount of 
the insurance ; and the company immediately had notice thereof. 
The local agent of the company, L. W. Higgins, had notice as soon 
as the fire occurred. The general agent at Chicago, Thomas B. 
Burch, and the adjuster, M. M. Hamlin, had notice very soon atter- 
wards. Hamlin visited the locality where the fire occurred on 
December 15, 1886, and made some inspection and examination 
with reference thereto. On December 24, 1886, both Hamlin and 
Burch wrote letters to Higgins, denying the liability of the com- 
pany, and in effect stating that the company would not pay any- 
thing on account of the loss.) Hamlin’s letter reads as follows: 


Phenix Insurance Company, M. M. Hamlin, adjuster, 
Omaha, Neb., December 24, 1886. 
L, W. Higgins, Esq., Kinsley, Kansas. 

Dear Sir: I am just in receipt of a letter from our Chicago office, same 
being in reply to my letter written from Kinsley ; and if Mr. Weeks thinks 
now there is any boy’s play about this matter, you can say to him, we deny 
liability. Our Chicago office is firm, decided, and in earnest, and we can 
afford to spend as much as Weeks boasts that he can, and then come out 
ahead. Personally, I regret the unfortunate combination, and regret that it 
should in any manner interfere with your business; but otherwise we are 
ready for conflict. Let it come. 

Yours, etc., M. M. HAMLIN. 


Burch’s letter is too long to be given here. These letters 
were handed by Higgins to the plaintiff, Weeks, about Decem- 
ber 27 or 28, 1886, and Higgins then informed Weeks that the 
company denied all liability, and would not pay anything on ac- 
count of the loss. Proofs of loss were afterwards made, but not 
within thirty days after the fire. We think that the aforesaid de- 
nial of liability on the part of the insurance company for the al- 
leged reason that the insurance policy was itself absolutely void 
was, in effect, a waiver of all its rights to require proofs of loss, 
and to have the time for it to make payment of that poytion of the 
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amount of the loss for which it was liable extended sixty days after 
such proofs of loss were made: Cobb vs. Insurance Co., 11 Kan., 
93, 97, et seq., and cases there cited. For this reason we do not 
think that the action was commenced prematurely. 

3. We do not think that the claims of error numbered 3, 4, and 
5, in the brief of counsel for plaintiff in error, require any com- 
ment. None of them are tenable under the facts of this case. We 
shall therefore pass to the claim of error numbered 6, which is 
that the court below erred in refusing to give certain instructions 
tothe jury. By this claim the plaintiffin error attempts to raise 
the question of the validity of the insurance policy. It claims that 
the insurance policy was at the beginning, and always has been, 
yoid because of the untruthfulness of the answers made by the 
plaintiff in his application for the insurance. It is claimed that 
the plaintiff insured his property as an elevator, when in truth and 
in fact it was a mill; and that he represented that he kept a watch- 
man on the premises during nights, and thatthe watchman had no 
other duties to perform, when in truth and in fact he kept no 
watchman at all. With respect to the elevator, the question and 
auswer, or rather the statements, in the application are as foilows: 
“Name of elevator: Elevator A.” With respect to the watchman, 
the questions, answers, and statements are as follows: ‘‘ Watch- 
man: Is a watchman kept on the premises during the night? Yes. 
Is any other duty required of the watchman? No.” The facts 
affecting these questions are substantizlly as follows: The build- 
ing was an elevator, containing steam-fixtures and machinery to 
operate the same, a corn-sheller, and some other articles named in 
the application; and also some machinery for grinding corn and 
other grain, which was not mentioned in the application. As to 
the watchman, the plaintiff, with eight or ten other business men 
of the city of Kinsley, employed a private watchman to watch their 
property during nights, including the property in question, and 
this watchman had no other duties to perform. The local agent 
had complete knowledge of all these matters, both with respect to 
the elevator and all its machinery and contents, and how it was 
used, and with respect to the watchman. Just before the applica- 
tion was made out and signed, the local agent went through all 
parts of the elevator building, and examined the same with all its 
contents, and he then filled up the application, he writing all the 
written statements therein, and all the answers to the questions 
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therein contained, and then stating to the plaintiff that the ques- 
tions were all properly answered, and the plaintiff believed they 
were, and then signed the same. The plaintiff cid not make a 
single untruthful statement to the local agent. The evidence 
shows all these things, and the special findings of the jury show the 
most of them. We would further state in this connection that the 
application was originally a printed application furnished by the 
insurance company, with blanks therein, to be filled up bedese 
signing, and then signed by the applicant; and it contained not 
only the aforesaid questions for the applicant to answer, but it 
also contained the following, among other statements: The party 
subscribing the application “hereby covenants and agrees to and 
with said company that the foregoing answers are true,” ete, 
“and such answers or statements are to be always construed and 
accepted as forming and constituting a continuing warranty;” and 
the policy which was afterwards issued contains a statement that 
the application should “ be considered a part of this contract and 
warranty by the assured.” It was admitted by the defendant’s 
answer, and also shown by the evidence “that L. W. Higgins was 
and is a duly authorized agent appointed by the defendant at 
Kinsley, Edwards County, Kansas,” but the exact scope of Higgins’ 
agency is not shown. The policy also contained a provision that 
“the insurance may also be determined at any time, at the option 
of the company, on giving notice to that effect, and refunding a 
ratable proportion of the premium for the unexpired term of the 
policy. The answers and statements contained in the application 
were substantially true, although perhaps not as complete and ex- 
act as they should have been, but the company’s agent at Kinsley 
knew all these things, and the company is bound to know what he 
knew; and yet the company took the applicant’s money, issued to 
him the policy, and never canceled the same, although it had the 
power to do so at any time if it so chose. The company chose to 
let the insurance stand until the fire occurred, and then for the 
first time it claimed that the insurance was void. This does not 
seem like acting in good faith. Under the facts of this case we do 
not think that the policy is void. And in support of this view we 
would refer to the following cases decided by this court: Sullivan 
vs. Insurance Co., 34 Kan., 170; Insurance Co. vs. Pearce, 39 Kan., 
396; Insurance Co. vs. Barnes, 41 Kan., 161; Protective Union vs. 
Gardner, 41 Kan., 397; Insurance Co. vs. Hogue, 41 Kan., 624; 
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Insurance Co. vs. Gibbons, 43 Kan., 19; Insurance Co. vs. Gray, 
43 Kan., 497. 

4. Asa seventh and last complaint the plaintiff in error claims 
as follows: ‘The verdict and judgment were excessive, and con- 
trary to law. The petition claimed $2,500, with 7 per cent interest 
from February 4, 1887. Interestfrom February 4, 1887, to Novem- 
ber 5, 1887, $131.72 ; principal, $2,500.00; total, $2,631.72.” We 
think this claim of the plaintiff in error is correct. The jury calcu- 
lated interest from the time ofthe fire, to-wit, December 4, 1886, 
while under the petition of the plaintiff below they should have 
calculated interest only from February 4, 1887, as the petition did 
not ask for any interest prior to that time: Civil Code, § 87, subd. 
3; Green vs. Dunn, 5 Kan., 254, 261, 262; City of Burrton vs. Bank, 
28 Kan., 390, 393. The judgment was rendered November 5, 1887, 
for $2,660.42. This, we think, is the only substantial error com- 
mitted in the case. The judgment of the court below will be 
modified by reducing it from $2,660.42 to $2,631.72. All the jus- 
tices concurring. 


COURT OF APPEALS OF MARYLAND. 


METROPOLITAN LIFE INS. CO., or New Yor, 
vs. 
DEMPSEY.* 


A book found in the Maryland Insurance Commissioner’s office containing a 
document which purported to be a copy of the charter and by-laws of 
the company is sufficient evidence, under the Maryland laws, that the 
company is a body corporate; it appearing that it was carrying on busi- 
ness in Baltimore under the corporate name ; that it received applica- 
tions and issued policies according to established forms; that it had a 
home office in New York City and an agency in Baltimore; that it had a 
president, secretary, and other officials, and that its policies contained 
stipulations in reference to suits to be brought against it. 

It is perfectly lawful for a company to stipulate that all litigation with re- 
spect to its liability shall be commenced within a specified period, but 
Where an agreement has been arrived at between the parties as to the 
amount to be paid, the six months’ limitation will not hold. 

The insured said in the application that she was in sound health. She died 
nine months after the policy was issued. There was evidence that she 
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died of phthisis and was sick three years before death. Held, error in re- 
fusing to instruct for the company, and the judgment was reversed. 


Tuomas R. Cienpinen, for Appellant. 


Tuomas C. Ruppert, Sipney Harz, and Mitarp F. Tayzor, for 
Appellee. 


J Bryay, J. 
Dempsey obtained a judgment againstthe Metropolitan Life In- 
surance Company, of New York, ona policy of insurance on the 
life of his wife. Several questions arise on this appeal. 
The defendant pleaded, among other defenses, that it was not a 
body corporate. At the trial the plaintiff offered in evidence a 
book found among the books and papers in the office of the insur- 
ance commissioner of the state of Maryland, which was shown to 
be the only book in the office bearing the defendant’s name. This 
book contained a document which purported to be a copy of the 
defendant’s charter, and a copy of its by-laws, with a certificate, 
‘purporting to be signed by its secretary and vice-president, that it 
was a true copy of its charter and by-laws. There seems to have 
been a seal attached to this certificate, but the record does not 
state whose seal it was. The defendant excepted to the admission 
of the book in evidence. The statute, now embodied in the Code 
(article 40, § 106), makes it unlawful, under certain penalties, for 
an insurance company chartered by any other state to do business 
in this state before a copy of its charter is filed with the insurance 
commissioner, and a power of attorney appointing a citizen of this 
state to receive service of legal process in its behalf. There are 
other requirements which it is not now necessary to mention: 
Article 23, §§ 124, 127, 138. They do not appear to have been 
obeved by the defendant. If the plaintiff could have proved that 
this defendant was using the corporate name mentioned in the 
copy of the charter offered in evidence, and was exercising the 
franchises therein granted under the organization set forth in the 
by-laws, it would have been competent to lay these facts before the 
jury; and, on this evidence, it would have been legitimate for 
them to infer, if they so believed, that the copy of the charter 
was filed in the office of the insurance commissioner by the de- 
fendant’s authority. Itwould have been its duty to file it. It would 
have derived a benefit from filing it, and would have been liable to 
punishment if it had failed to file it. Of course, if filed, by its 
authority, as its charter of incorporation, it would have been evi- 
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dence against itself to prove its corporate existence. Now, the 
plaintiff could not prove all these facts at the same instant. He 
was obliged to establish his case progressively. One of the facts 
to be proved was that a document of the kind in question was in 
the office of the insurance commissioner, and he had a right to 
begin his case by offering this proof. In Plank-Road Co. vs. 
Bruce (6 Md., 457), it was held that a plaintiff might offer his 
proof in any order which he chose. and that, if the evidence was 
material to the issue, the court had no right to require that he 
should state in advance that he intended to follow it up with other 
proof. The other evidence which the plaintiff offered on this 
question was rather meagre, but the defendant’s proof showed 
that it was carrying on business in the city of Baltimore under the 
corporate name; that it received applications for life insurance 
and issued policies according to established forms; that it had a 
home office in New York City, and an agency in Baltimore; that it 
had a president, a secretary, superintendents, and assistant super- 
intendents; and that its policies contained stipulations in refer- 
ence to suits to be brought against it. 

The defendant offered ten prayers for the instruction of the 
jury. The first prayer, which was refused, was as follows: ‘“ That, 
if the jury find that this cause was not commenced until more than 
six months after the death of Mrs. Dempsey, then such fact, under 
the terms of the contract of insurance sued on, is conclusive evi- 
dence against the plaintiff's claim, avd their verdict must be for 
the defendant.” The original policy of insurance was not offered 
in evidence, it having been lost or mislaid. The defendant pro- 
duced a paper writing, and offered evidence that it was a correct 
copy of the policy. It contained the following clause: “No suit 
shall be brought nor action commenced against said company un- 
der this policy until ten days shall have expired after the filing of 
proofs in its chief office, nor after six months from the date of 
death of the insured; it being understood and agreed that if any 
such suit or action be commenced after said six months the lapse 
of time shall be taken to be conclusive evidence against any 
claim, the provisions of any and all statutes of limitations to the 
contrary being hereby expressly waived.” As the defendant un- 
dertook to prove the correctness of the copy of the policy, it 
ought, in its prayer, to have left the question to the jury. It was 
for them to determine, and they had the right to find the issue 
according to their belief of the evidence. We will, however, give 
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our views on the point presented. It was perfectly lawful for the 
defendant to stipulate that all litigation with respect to its liabil- 
ity should be commenced within a specified period, and it is en- 
titled to the full benefit of its contract in this regard. There are, 
however, necessary limitations upon the literal terms of the con- 
tract, and these arise from the nature of particular cases. For in- 
stance, where there is war between tke governments of the two 
parties, as ro suit could be brought on the policy of insurance 
pending hostilities, contracts of this kind are inoperative: Semmes 
vs. Insurance Co., 18 Wall., 161; Earnshaw vs. Society. 68 Md, 
475, 12 Atl. Rep., 884. And where there has been an adjustment 
of the claim, and a promise to pay the amount, it would be unrea- 
sonable to hold that a delay of six months in bringing suit should 
be conclusive evidence against the claim; and so it has been de- 
cided: Insurance Co. vs. Whitehill, 25 Ill., 475; Insurance Co. ys, 
Chestnut, 50 Ill., 117; Insurance Co. vs. Fish, 71 IIl., 625. At the 
trial evidence was offered on the part of the plaintiff that he and 
the superintendent, the defendant, agreed upon the amount to be 
paid, and that the superintendent promised that the money should 
be paid as soon as he could get it from New York, where the de- 
fendant’s money was kept. If this agreement was made, and the 
superintendent had the power to make it, the action ought not to 
be barred. 

In the application for insurance, it was agreed that, if any of the 
answers to the questions asked in the examination of the applicant 
for insurance should be untrue, the policy should be void. There 
was considerable conflict of evidence as to the truth of these an- 
swers. The jury were instructed, in defendant’s third prayer, 
that, if any answer was in any respect untrue, their verdict should 
be for the defendant, and in the fourth prayer their attention was 
specially called to certain diseases mentioned in the eighteenth 
question, and they were told that, if the applicant had untruly 
stated that she had never had these diseases, their verdict must 
be for the defendant. The second and sixth prayers were merely 
iterations of thé third and fourth, and there was no error in refus- 
ing them. The fifth and eighth prayers were granted. The sev- 
enth prayer was pointed distinctly to the twenty-second question 
and answer. The question was in these words: “Is said life now 
in sound health?” and the answer was: “Yes.” This answer was 
given less than nine months before the death of the applicant for 
insurance; and there was evidence at the trial she died of phthisis 
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pulmonalis, and that she had been sick three years. It is more 
satisfactory to call the attention of the jury to distinct questions of 
fact than to give them instructions in general terms; and we see 
no reason wherefore the defendant was not entitled to have the 
import and bearing of this answer clearly explained to the jury, 
notwithstanding the general instruction embodied in the third 
prayer. We think that the seveuth prayer was an apt and proper 
exposition of ore of the important questions in controversy. It 
was in these words: “ Tuat, if Mrs. Dempsey was not in sound 
health at the time of making her application for insurance, and 
answered the twenty-second question in said application, ‘ Yes,’ or 
if the duration of her sickness was three years before her death, 
or if she had a chronic disease, called ‘ phthisis,’ for two or more 
years before her death, and in making her application for insur- 
ance did not so inform the defendant, then their verdict must be 
for the defendant.” The court refused to grant it. The ninth 
and tenth prayers are covered by what has been said in discussing 
the first exception. For error in refusing the defendant’s seventh 
prayer, the judgment must be reversed, and a new trial awarded. 


SUPREME COURT OF NEW YORK. 


GENERAL TERM. 


STRASSER 


US, 


\ 
STAATS.* 


Where lodge dues “accrue” weekly, it does not follow that they are paya- 
ble weekly. And where a member has for along time paid quarterly, 
the provision that a brother in arrears for thirteen weeks shall not be 
entitled to receive benefits does not apply. 


Rules and by-laws are binding only on members, and a rule that benefits 
shall not be recoverable unless all the remedies inside the organization 
be first exhausted, and that prior resort to a civil court shall defeat the 
claim, is not applicable to a stranger. The lodge remedies are not open 
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to him. Contracts made by such a lodge for the benefit of third parties 
must be enforced according to their terms and not according to the 
subsequent adjudication of the lodge. 


Action by Solomon Strasser against John L. Staats, as Noble 
Grand or President of Mount Herman Lodge No. 38,1. 0. 0. F.,, 
of the state of New York. 

The plaintiff is the assignee of the next of kin of Moses Strasser, 
deceased, who in his lifetime was for many years a member of 
defendant’s lodge, and on whose death the plaintiff, as the assignee 
of the deceased, next of kin, claimed a funeral benefit. The 
defendant is an unincorporated association of more than seven 
members. This association is a secret organization of Odd Fel- 
lows, known as “ Mount Herman Lodge.” By the by-laws of this 
lodge, on the death of a member not disqualified, his next of kin 
are entitled to a funeral benefit of $50 from the lodge. Moses 
Strasser, deceased, had been in his lifetime for many years a 
member of this lodge, and on his death the funeral benefit was 
by his next of kin assigned to the plaintiff, who is a son of the 
deceased. This lodge is subordinate to the grand lodge of the 
state, from which it derives its constitution; and, subject to the 
provisions of the constitution, enacts its own by-laws, and, among 
the powers which it may exercise, it may, within certain prescribed 
limits, fix the amount of the weekly dues of its members. In the 
exercise of this power this lodge fixed the dues of its members at 
thirteen cents per week by one of the provisions of its by-laws. 
The constitution provides that “the dues of a member of the 
lodge accrue weekly, and its by-laws must express the amount at 
a given rate per week.” The by-laws also provide that “no brother 
who is in arrears for dues, fines, or assessments of any kind over 
the amount of thirteen weeks * * * shall be entitled to receive 
the benefits of this lodge until after the expiration of six weeks 
from the time of payment of such arrearage.” The evidence 
shows that all dues of members were charged and collected 
quarterly. The book of the lodge shows that the dues of deceased 
were charged on the Ist of April, July, October, and January in 
each year,and the dues charged July 1, 1888, were paid and 
credited on the records of the lodge July 13, 1888. The deceased 
died August 4, 1888. Defendant appeals from a judgment of the 
county court affirming a judgment of the city court of Albany in 
favor of plaintiff. 
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J. W. Ecxer, for Appellant. 
Rosenpate & Hesssere (Albert Hessberg, of counsel), fur Re- 
spondent. 


Maynay, J. 

This controversy must turn upon the construction to be put upon 
the provisions of the constitution of the lodge, which provide that 
“the dues of members of the lodge accrue weekly,” when read in con- 
nection with that provision of the by-laws which prescribes the 
ground of forfeiture of benefits, and which is as follows: ‘‘No 
brother who is in arrears for dues, fines, or assessments of any 
kind over the amount of thirteen weeks * * * shall be entitled to 
receive the benefits of this lodge until after the expiration of six 
weeks from the time of payment of such arrearages.” It is quite 
apparent from the uniform action of the lodge in not exacting 
weekly payments of dues from its members that it did net inter- 
pret the phrase “accrue weekly” as equivalent to “payable 
weekly,” or “ due weekly.” Bouvier defines “accrue ” as “to grow 
to; to be added to; as, the interest accrues on the principal.” 
Applying this definition to the phrase “dues accrue weekly,” and it 
would not signify that they are payable weekly; but, rather, that 
they are estimated or measured weekly, to grow or to be added to 
each other as interest is added to or increases the amount of a 
debt. This at least should be its signification when applied to 
members who for years have been paying quarterly at the rate of 
thirteen cents per week, rather than the other construction, which 
might result in a penalty or forfeiture, which is not favored in 
law. If, therefore, these dues were payable quarterly, then no 
dues could be deemed as in arrears until the end of the quarter. 
The quarter ended on the 1st of July, 1888, and from that time, 
and that time only, would dues be deemed to be in arrears, but the 
“dues accruing weekly” thereafter would not be in arrears, 
because they would not fall due until the first of the succeeding 
October, when they, under the definition of Bouvier, and the usage 
of the order, would fall due. What dues, then, were in arrears on 
and after the Ist of July, 1888? Clearly only those which fell due 
on that day, and they were paid and credited on the 13th of July, 
1888, nearly a month before the death of Moses Strasser. No dues, 
therefore, at the time of the payment had been in arrears for 
thirteen weeks at the time of the payment on tbe 13th of July, 
and consequently no forfeiture could attach, and the next of kin of 
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Moses Strasser were, under the by-laws of this lodge, entitled to 
the funeral benefits, unless he deprived himself of that right by 
brinying his action in the civil courts before exhausting all his 
remedies under the constitution and by-laws of the order. But 
it is insisted that the constitution, by-laws, rules, and regulations 
of the order require that all disputed questions arising in it must 
first be submitted to the lodge, and an appeal taken from its deter- 
mination to the district grand committee, and then to the grand 
lodge, and, unless permission be refused by that body, to the 
sovereign grand lodge, and that a resort to the civil court until all 
these remedies are invoked and exhausted, shall render any right 
or claim to any of the benefits provided for in sections 4, 5, and 6 
null and void. Itis quite true that controversies between mem- 
bers of a lodge and the lodge itself can and should be settled, or 
attempts should be made for their adjustment, within the order, 
where provisions are made for such settlement by the rules, con- 
stitution, or by-laws of the order: Lafond vs. Deems, 81 N. Y., 
514; Poultny vs. Bachman, 31 Hun, 49. The contract or compact 
under and in virtue of which members can make claims against the 
order for benetits must be the constitution and by-laws. To these 
members are deemed to have assented, and, so long as they are 
fairly and impartially executed, that a court of equity would not be 
authorized to intervene to correct abuses, the parties must and 
ought to be governed by the letter of the contract. This would 
clearly be so where a member of the order was seeking a benefit 
conferred by the constitution’ or by-laws of the lodge: Poultny 
vs. Bachman, 31 Hun, 54. Does the same rule apply when the 
claim is made by a person not a member of the order, who can 
have no hearing in person before its body, or access to the 
tribunals provided by it for adjustment of questions between its 
members? The case shows that neither the plaintiff nor any of the 
next of kin of Moses Strasser now are, or ever have been. mem- 
bers of this order. The remedies which the lodge and its supe- 
rior tribunals have provided are, by the constitution and by-laws, 
only open to members of the society. The plaintiff is not such a 
member, and does not derive title from a member, and cannot 
appear in the tribunals of the society and prosecute his claim, 
except by favor. His right to the funeral benefit is a contract 
right; and, since he has no right to resort to the tribunals of the 
secret organization, he has not, in a legal sense, failed to exhaust 
his remedies. The contract provides that the funeral benefit 
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“shall be paid over without delay to the deceased brother's nearest 
of kin.” When this contract matures it exists between the lodge 
and non-members. It would not be a reasonable construction of a 
contract between the lodge and a non-member to hold that the 
non-member’s rights under it are subject to the adjudication of his 
adversary. Its rules are binding upon its members, for they have 
so agreed; but, when a member makes a contract with the lodge 
for the benefit of third parties, the contract must be enforceable — 
according to its terms, and not according to the subsequent adjudi- 
cation of the lodge as to the meaning of its terms. The provision 
of the constitution that benefits “shall be dependent upon and 
recoverable only through the methods provided in the constitution” 
must mean that benefits to members shall be so recoverable, not 
benefits to which strangers, by virtue of a contract made in their 
behalf with the lodge, are entitied. His payment was due without 
delay. The judgment should be affirmed, with costs. All concur. 


SUPREME COURT OF ARKANSAS. . 


BLOCK et At. 
Us. 


VALLEY MUTUAL INS. ASS’N.* 


Life insurance is not benevolence, whether contracted by a regular company 
or a benevolent association. It is undertaken for a stipulated profit, the 
continued payment of which is a continuing condition to its existence. 


The rights of persons claiming insurance arise out of and depend upon con- 
tract, and must be ascertained and fixed by contract, regardless of the 
character of the company, unless there are statutory provisions to the 
contrary. Even though the object of the company may be benevolent, 
that does not import a new meaning into the unambiguous terms of a 
writing. The contract measures the rights of one party and the obliga- 


tions of the other, aud relief, if granted at all, must be according to its 
terms, 


Assignment and substitution are not identical. Where substitution is not 
provided for in the contract, or in the by-laws, of record, of the insur- 
ance company or association, the insured has no interest to assign. 
W hen three beneficiaries are named, an assignment by the insured and 
one of them signifies nothing as to the insured, and the assignee acquires 


* Decision rendered, November 9, 1889. 
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only a one-third interest in the policy, and the other two beneficiaries get 
their two-thirds. 


Sanpers & Warxrns and J. D. Buiock, fur Appellants. 
N. W. Norton, for Appellee. 
Hemineway, J. 

One Charles B. Guthrie obtained a policy of insurance upon his 
life from the Valley Mutual Insurance Company. It undertook, 
upon the conditions therein named, to pay to Mrs. Martha A. 
Guthrie, James M. Harvey, and Alice Guthrie $1 000 within ninety 
days after proof ofthe death of Charles B. Subsequently, Charles 
B. and Mrs. Martha A. Guthrie assigned the policy to the plaintiffs, 
who thereafter paid all dues and premiums as they matured, ac- 
cording to its terms. Upon the death of the said Charles B., the 
plaintiffs claimed the amount due upon the policy, by virtue of the 
assignment; and the beneficiaries therein named, by virtue of the 
provisions of the policy. The court found that the plaintiffs ac- 
quired, by the assignment, the interest of Martha A. Guthrie, and 
no more; that they were entitled to recover her interest in the 
fund, and three-fourths of what they had advanced in keeping the 
poliey alive; while James M. Harvey and Alice Guthrie were en- 
titled to recover the balance. Judgment was rendered accord- 
ingly. As grounds for reversal. the appellants urge—First, that 
the insuring company is not a regular insurance company, but a 
mutual benetit company; second, that the policy of an insurance 
company differs from the certificate of a mutual benefit company 
in this: that the rights of the beneficiary in the one are vested 
upon its execution, while those rights in the other are subject to 
be divested, at any time until the death of the insured, by the sub- 
stitution of another beneficiary. The record contains no part of 
the company’s charter or articles .of association, and but one 
clause of its by-laws. It is as follows: “The object of this associa- 
tion shall be for the purpose of mutually associating together a 
number of individuals into an agreement whereby the survivors 
mutually contribute for the relief of the representatives, legal 
heirs, or assignees of those of their number whom death may 
strike down.” The policy sued on contains no reference to any 
other purpose than one of insurance, and provides the ordinary 
safeguards against the acceptance of bad risks, as well as against 
the continuance of risks accepted, unless the stipulated payments 
upon it are promptly made as they mature. These payments 1- 
clude “annual dues” and * mortality assessments,” and a failure 
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to pay either for thirty days after call effects a cancellation of the 
policy. It contains this clause, upon which appellant relies espec- 
ially: “ This certificate may be assigned, transferred, or set over, 
by and with the consent of the association, granted by its presi- 
dent or secretary.” 

The record discloses nothing further as to the character of the 
company. Upon this, the learned counsel for appellants say that 
they assume that it will be conceded to bea mutual benefit society. 
What feature is disclosed that does not belong to a mutual insur- 
ance company? The first by-law, in making a general declaration 
of its purpose, declares that it is to afford relief, but also declares 
that the relief will be given to “the representatives, legal heirs, or 
assigns of those of their number whom death may strike down;” 
and this is exactly what insurance companies are required to do. 
Yet this is not benevolence, for it is undertaken for a stipulated 
profit, the continued payment of which is a continuing condition 
to its.existence. If any other character of benevolence was con- 
templated by the company, the record does not disclose it. Cer- 
tain it is that the policy exhibited contains no intimation of its 
existence. We have no statute distinguishing between insurance 
* companies and benefit companies with insurance features. Such 
statutes have been enacted in other states. They define the prop- 
erties of the latter that entitle them to privileges or exemptions 
not accorded the former. The distinguishing feature generally is - 
that tbey contemplate gain, while these contemplate benevolence 
only. Within the scope of their benevolence is included, with 
many other fraternal objects, the providing of a fund to be paid 
upon the death of members, in which this is regarded as but an 
incident of the main object. Subjected to the tests made in those 
states, we have found no decision which leads us to think that the 
contract sued upon would be viewed in any other light. anywhere, 
than as an ordinary insurance policy. It exactly fits the definition 
of an insurance policy as made by Mr. Justice Gray, which has 
been generally adopted as correct: Com. vs. Wetherbee, 105 Mass., 
160; Nibl. Mut. Ben. Soc., § 163. It is said that the character of 
the benefit assuciation is dual: First, fraternal; second, and inci- 
dentally, financial: Bac. Bon. Soc., § 283. If the.incident be elim- 
inated from the case at bar, there is nothing left. That stamps it 
an ordinary insurance policy: State vs. Miller, 66 Iowa, 26; State 
vs. Association, 6 Mo. App., 163; Farmer vs. State, 7 S. W. Rep., 
220; People vs. Nelson, 46 N. Y., 477. Moreover, we have found 
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no case which recognizes any distinction between the mutual in- 
surance and the mutual benefit society, except in states where the 
statute makes a difference. But, regardless of the character of 
the company, the rights of persons claiming insurance arises out 
of, and depends upon, contract, and must be ascertained and fixed 
by contract. Although the object of the company in entering into 
the contract may be benevolent, this purpose can import no new 
meaning to the unambiguous terms of a writing. When the 
courts are invoked, the contract measures the rights of one, and 
the obligation of the other, party; and relief must be granted, if 
at all, according to its terms: Nibl. Mut. Ben. Soc., §§ 163-165; 
Bae. Ben. Soc., § 304; Holland vs. Taylor, 111 Ind., 125, 12 N. E. 
Rep., 116. 

That the member of a mutual benefit society may change the 
beneticiary named in the certificate has been frequently held; not 
however, because of the character of the society, but because of 
the stipulation contained in the certificate expressly authorizing it. 
In most cases, such certificates as have been the subject of judicial 
discussion contained express stipulation that the beneficiary 
named might be changed; in others, the articles of association or , 
by-laws contain such provisions, and are, by the terms of the pol- 
icy, made a part of it. The effect ineach caseis the same. If such 
& purpose was entertained in making the contract sued upon, it 
does not appear. The clause set out provides that the policy may 
be assigned. This does not mean that another beneficiary may be 
substituted by the insured, for substitution and assignment are 
quite different things. It simply intends that the beneficiary may 
assign his interest. The insured had no interest to assign. That 
was vested in the parties named: Bliss, Ins., § 318; Bac. Ben. Soc., 
§ 292. He had no power of substitution, because none is reserved 
in the contract, or in the chapter or by-laws of the association, in- 
corporated into the policy. The learned counsel have shown very 
commendable industry in examining authorities, and equal skill in 
presenting them. We have. carefully examined every case cited, 
and very many to which we have found references elsewhere. The 
result is that we are satisfied that the judgment of the circuit 
court is correct, and it is affirmed. 





Fowler us. Metropolitan Life Ins. Co. 


SUPREME COURT OF NEW YORK. 


GENERAL TERM. 


FOWLER 


Us. 


METROPOLITAN LIFE INS. CO.* 


Action by Mary Fowler against the Metropolitan Life Insurance 
Company. On the 6th day of March, 1869, defendant insured the 
life of Lindley H. Fowler, the son of plaintiff, then twenty-seven 
years of age, in the sum of $10,000, by a policy providing for the 
payment on or before March 6th in every year of an annual pre- 
mium of $377.50, and of all loans and interest, on such days or 
within thirty days after such several payments should be due and 
payable, and that, after the payment of three annual premiums 
thereupon, upon the surrender of such policy within thirty days 
after the failure to pay any premium due, the company should is- 
sue a “ paid-up policy ” for the proportion of the amount of insur- 
ance paid for. Thereafter the defendants circulated pamphlets 
for the purpose of inducing insurance with it, wherein was set 
forth as reasons why those wishing insurance should prefer the 
defendant: “All its policies are non-forfeitable. All its policies 
are incontestable. It allows thirty days’ grace in payment of pre- 
mium.” After the issuance of that policy a copy of this book or 
pamphlet making these representations or inducements came into 
"* Decision rendered, March 19, 1891, affirming XVIII Ine. L.J, 87. ~~~ 


Where it is expressly provided that the premium on a life policy shall be paid 
on or before a certain day, and in default thereof the policy shall be void, 
the non-payment on that day works a forfeiture. 

An advertising pamphlet which set forth among other things that the com- 
pany allowed thirty days grace does not change the contract in the pol- 
icy, even when it is pleaded that such advertisement influenced a person 
(having the money with which to pay the premium) to delay two days 
beyond the time when it was due. The failure to pay on or before the 
day when due was fatal. 
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the possession of the assured, presumably from defendant, at or 
subsequent to a time when substantially the same statements were 
made to him orin his presence by one of the company’s general 
agents. Thereafter, and in the course of a discussion with his 
father as to the surrender of his policy and the taking out of a new 
one, this book was used by the assured, and the representations 
by the company made therein referred to. Thereafter, and on 
September 12, 1872, the $10,000 policy was surrendered, and anew 
one of $1,500 issued, which was not, however, a “ paid-up policy,” 
asit should have been under the provisions of the first policy. 
This $1,500 policy contained a proviso for the payment of an an- 
nual premium of $30.18, and for a forfeiture in the event of the 
non-payment of the premium on the 12th day of September in 
each year in advance, without grace. The first premium on this 
second policy fell due September 12, 1873, and was paid on that 
day, the assured then living in New York City. Thereafter, and 
in the spring of 1874, being about to go West, the assured handed 
the policy of insurance and the book to his mother, calling her at- 
tention to that part of the book or pamphlet specifying the reasons 
why insurers should prefer the defendant, and reciting that “all 
of its policies are non-forfeitable. All of its policics are incontes- 
table. It allows thirty days’ grace in payment of premium.” The 
assured’s father being aware of these representations of the de- 
fendant at that time was possibly the reason why the assured then 
particularly called the attention of his mother only to them. 
Thereafter, and in the spring of 1874, the assured went to Wis- 
consin. On Saturday, the 12th day of September, 1874, the day 
when, according to the terms of the second policy, the premium 
was due, at about 2 o’clock in the afternoon, the father of the as- 
sured, at his home in the upper part of the city of New York, re- 
ceived through the mails a letter from the assured inclosing the 
money to pay the premium. Relying on the defendant's repre- 
sentations as to its policies being non-forfeitable and incontestable, 
and as to thirty days’ grace being allowed in the payment of pre- 
miums, etc.,and his son having also relied upon the same repre- 
sentations, Mr. Fowler did not on that day take the premium to 
the defendant. On the following Monday, however, it was tend- 
ered, and refused on the ground that it should have been paid the 
previous Saturday, and that the policy therefore became forfeited. 
The reliance of the assured upon the representations of the de- 
fendant, and the reliance of his father thereupon, as the reason for 
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not having paid such premium on September 12th, was explained 
to the defendant, but without avail. Thereafter the premium was 
tendered regularly up to the time of the death of the assured in 
1880, after which proofs of death were put in, but rejected. The 
policy having been assigned to plaintiff, this action was thereafter 
brought to trial in January, 1885, resulting in a judgment in favor 
of the plaintiff, which, upon an appeal taken by the defendant, 
was affirmed at general term (41 Hun., 357), but thereafter reversed 
in the court of appeals (116 N. Y., 389), upon the grounds that 
when it is expressly provided that the premium on life insurance 
policies shall be paid on or before a certain day, and in default 
thereof the policy shall be void, the non-payment of the premium 
on that day works a forfeiture; that it did not appear upon the 
record as it then stood that the father of the assured had been in- 
duced by the statements contained in the pamphlet issued by the 
defendant that thirty days’ grace was allowed for the payment of 
the premium, or that he was misled by such representations, and 
induced to act as he did, or that the assured had been misled by 
the defendant’s representations; and that therefore the represen- 
tations contained in the pamphlet did not modify the terms of the 
policy, or constitute a waiver of its conditions. Thereafter the ac- 
tion was brought to trial, and the complaint dismissed. From the 
judgment thereupon rendered on his decision, the plaintiff appeals. 


Henry C. Witcox, for Appellant. 
Wiiuiam H. Arnoux, for Respondent. 
Dantets, J. 

The action was brought to recover the amount of a policy of 
life insurance. It was before this court in 1886, when, on account 
of assurances contained in a pamphlet issued and circulated in 
defendant’s business, it was concluded that the policy was not 
forfeited by the failure to pay the interest on the premium notes 
held by the company, at the time when it became due. There was 
then evidence before the court from which it could be reasonably 
inferred that the omission to pay arose out of reliance placed upon 
the statements contained in the pamphlet, and the company was 
therefore held to be liable to the plaintiff as the assignee of the 
insurance: Fowler vs. Insurance Co., 41 Hun., 357. But a differ- 
ent view of the case was taken by the court of appeals, which re- 
versed the judgment (116 N. Y., 389), and ordered a new trial. 


Upon the last trial evidence was given to the direct effect that it 
VOL. XX.—36. 
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was reliance upon the statements contained in the pamphlet that 
induced the delay in the payment of the interest from the Satur- 
day when it became due until the next Monday, when it was tend- 
ered and refused. This created no substantial change in the state 
of the case; for whether the fact should be inferred, from the 
conduct of the person intrusted with the money to pay the inter- 
est, that the delay had been induced by the representation con- 
tained in the pamphlet, or from direct proof that such was the 
truth, can make no difference in the disposition to be made of the 
action under the opinion of the court of appeals. The representa- 
tion which appeared to have been made was held not to relieve 
the default in payment on the part of the assured. That was an 
effectual disposition of the action adverse to the plaintiff, and the 
judgment should therefore be affirmed, with costs. 


SUPREME COURT OF MINNESOTA. 


TAYLOR 
Us. 


NORTH STAR MUT. INS. CO. er at, 


(SmirH er at., Intervenors).* 


1. Ina mutual fire insurance company, organized under Laws 1881, ¢. 91, all the 
policy-holders are members during the term of insurance. The capital is 
made up of cash premiums and premium notes, and the latter are assess- 
able in proportion to the amount of losses sustained. An adjudication of 
the insolvency of such an insurance company, and the judicial sequestra- 
tion of all its property, fixes the date for ascertaining debts and claims 
against the company, and the effect is to caucel the outstanding policies. 

2. Policies on which losses have not occurred are not debts or fixed liabilities 
of the company; and losses occurring after the appointment of a receiver 
to wind up the affairs of an insolvent mutual insurance company cannot 
be proved and allowed as claims. against the company by the receiver. 

3. All the outstanding policies at the date of the sequestration of its assets 
must be deemed to stand on the same footing, and the policy-holders are 
entitled only to the surrender value of the same. 


Urtanp, Spores & Hott, and Urtanp & Hort, for Appellants. 
Harvey Orricer, for Respondent. 


* Decisiou rendered, May 12, 1891. Syllabus by the Court. 
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VANDERBURGH, J. 

The defendant insurance company was duly organized as a mut- 
ual fire insurance company in pursuance of Laws 1881, c. 91. On 
the 8th day of September, 1887, the plaintiff, Taylor, in behalf of 
himself and other creditors, brought this action, alleging the in- 
solvency of the company, for an injunction restraining the cor- 
poration from exercising any of its corporate riglits, privileges, or 
franchises, and from receiving or paying out any moneys, and for 
the appointment of a receiver to wind up its affairs. On the 9th 
day of September the defendant answered, admitting its insol- 
vyeity, and exoressly consenting to such order in the premises as 
the court might deem just and proper to protect the interests of 
all persons concerned in the business or affairs of the company; 
and thereupon, on the same day, an order was made by the court 
appointing a receiver, and an injunction issued. The party named 
as receiver in such order having refused to serve, the St. Paul 
Trust Company was thereafter, on the 10th day of September, duly 
appointed such receiver, and subsequently qualified and accepted 
the trust. Subsequent to such appointment, and in the evening of 
the same day, Messrs. C. A. Smith & Co., who held a policy issued 
by the company, and who have been joined as parties to this pro- 
ceeding, suffered a loss by fire of the property covered by their 
policy, and now ask an adjudication of their claim. Under the 
act referred to and the policies issued by the company all the 
policy-holders became and were members of the company during 
the period of insurance. They were therefore bound by the ap- 
pearance and answer of the company, and the order of the court 
thereon was equivalent to an adjudication of its insolvency at that 
date, and placed its affairs and assets in the hands of the receiver, 
who was invested with the usual powers of receivers in such cases. 
The result is, the business and corporate functions of the company 
were suspended, and its property and assets had been taken pos- 
session of by the court, to be administered as in the case of an 
insolvent corporation, before the loss in question occurred. The 
question here presented is the effect of these proceedings upon 
outstanding policies. The affairs of the company were as com- . 
pletely in the hands of the court for settlement as if there had 
been a formal judgment dissolving the corporation. No issues re- 
mained to be determined, and the receiver was obliged to wind up 
its business under the direction of the court. Each member of the 
company was liable for losses in proportion to the amount of his 





564 Report of Decisions. [June, 


premium note, which was the limit of his liability; and the agere- 
gate cash premiums, investments, and interest, with the premium 
notes, constituted the capital of the corporation. There is no 
stock or stockholders, and no other fund for the payment of claims: 
Mygatt vs. Insurance Co., 21 N. Y., 65. The only remedy available 
for creditors is to reach these assets. But in this instance the as- 
sociation, representing all the members, had ceased to control its 
assets, and had been put into liquidation before the loss occurred. 
It exists, and the membership of the policy-holders is continued 
solely for the purpose of settling up its affairs. The effect was to 
terminate all contracts of insurance at the date of the appointment 
of the receiver. These contracts were not debts or fixed liabilities 
of the company. In respect to them its liability depended upon 
the contingency of losses by the assured during the life of the 
policies; and when losses have not occurred before the adjudication 
of insolvency the only liability to the policy-holder is for the breach 
or cancellation of the contracts by the adjudication of insolvency 
and consequent suspension of business by the company, and its 
disability to fulfill its contracts of indemnity (People vs. Insurance, 
etc., Co., 78 N. Y., 125), and the measure of damages is the surren- 
der value of the policies (Carr vs. Insurance Co., 33 Mo. App., 296). 
The loss in this case had not occurred until ufter the adjudication 
of insolvency. The policy of the claimants must therefore be de- 
termined to stand on the same footing as those of other members 
of the company not yet matured: Com. vs. Insurance Co., 119 
Mass., 51; Mayer vs. Attorney-General, 32 N. J. Hq., 824. 
Order affirmed. 





Brennan, ex’r, vs. Crouch, Jr. 


COURT OF APPEALS OF NEW YORK. 


FRANCIS X. BRENNAN, ex’r, Appellant, 
us. 


GEORGE: W. CROUCH, Jr., Impl’d, Respondent.* / 


In an action to compel a re-assignment of a paid-up policy of life insurance it 
was found that plaintiff’s testator assigned the policy to defendants in 
consideration of its surrender value, and received back an agreement to 
sell the same to him on or before a specified day on repayment of that 
sum, and that if payment was not made on that day they would pay him 
$100 on demand in full of all claims, and tliat no payment was made on 
the day specified. The court found that the transaction was a sale of the 
policy and not a mortgage and dismissed the complaint. No exceptions 
were taken to the findings of fact. Held, that the facts found justified 
the conclusion of law and that there was no error. 


Appeal from judgment of the supreme court, general term, fifth 
department, affirming judgment of special term dismissing the 
complaint, with costs. 


Avsrrt H. Harris, for Appellant. 
Wa. Naru’: Coaswett, for Respondent. 
Per Curiam. 

The findings of fact in this case were not excepted to, and are 
not disputed. They justify the conclusions of law. We have 
carefully considered the exceptions taken during the progress of 
the trial and find that they point out no error. 

The judgment must, therefore, be affirmed, but, under the 
circumstances, without costs. All concur. 





* Oninion filed. February 24, 1891, affirming 32 N. Y. State Rep., 273—From N. Y. State 
Reporter. 
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SUPREME COURT OF PENNSYLVANIA. 


PHILADELPHIA TOOL CO. 
Us. 
BRITISH-AMERICA ASS’E CO.*, 


A policy of insurance like any other contract is to be read in the light of the 
circumstances surrounding it. 

A leasehold interest is an insurable interest and may be regarded as property. 

The policy was for $1,500 on tools and machinery and $1,000 on building, the 
insured being lessee. - 

Held, Where a policy is issued without « written application describing the 
interest of the assured, and where he makes no statement whatever in 
regard to his interest in the property occupied by him, we may presume 
the policy to have been written in view of existing facts and intended to 
cover such interest as the insured had. 

Cases in regard to the general doctrine of a false affirmation of ownership do 
not apply here, and the policy clause in regard to ownership, etc., is not 
operative. 


Tuomas R. Exock, for Plaintiff in Error. 
Suare & Atteman, for Defendant in Error. 
Wits, J. 

A glance at the facts of the case will prépare the way for the 
application of the legal principles that control it. The action is 
on a policy of insurance. The insured was a manufacturing com- 
pany, occupying brick and frame buildings on Oakford Street, in 
the city of Philadelphia, as a lessee. Its machinery and tools were 
in these buildings in which its business was conducted. It had 
no title, legal or equitable, to the real estate, and no interest in 
it except as lessee. Its property was therefore all personal, and 
insarable as sich, coasisting of the leasehold interest in the real 
estate, and the machinery and tools used in the business. The 
tool company wanted insurance on its property. In some manner, 
not explained by the testimony, this fact became known to the rep- 


resentative of the British-America Assurance Company, and that 
er ne eee ere 
* Decision rendered, February 10, 1890. 
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company issued a policy for $2,500, $1,000 of which was on the 
buildings, and the remainder on the tools and machinery contained 
therein. The defense now taken is that the policy is partly upon 
real estate and partly on personal property, for which an entire 
premium was paid, and that, as the assured had no title to the 
land, the policy is void as to it, and being void in part is void in 
whole, so that no money can now be had. This position rests on 
one of the almost ifnumerable conditions, stipulations, and pro- 
visos which appear on the policy, and which asserts that “if the 
assured is not the sole and unconditional owner of the property, 
or if the building stood on ground not owned in fee-simple by the 
assured, or if the interest of the assured is not truly stated in the 
policy,” then the policy shall be void. Is this condition applicable 
to the case presented on this policy? A policy of insurance, like 
any other contract, is to be read in the light of the circumstances 
that surround it. This policy was issued without any application 
or written request describing the interest of the assured in the 
building. No actual representation of any sort upon the subject, - 
oral or written, is alleged to have been made by or on behalf of the 
assured. We ought to assume that a policy written under such 
circumstances was written upon the knowledge of the representa- 
tive of the insurer, and intended to cover in good faith the interest 
which the insured had in the buildings. Fraud is never to be pre- 
sumed, and in this case no fraudulent representation is shown or 
alleced, unless it can be deduced from the statements of the in- 
surer, made, as we must presume, on the knowledge of its repre- 
sentative, and for which the insured is in no manner responsible. 
We must also remember that this policy is to be interpreted most 
strongly against the company whose contract it is. Applying these 
principles to the question now raised, we conclude that the policy 
written on within the knowledge of the insurer was made in view 
of the facts of the case, and was intended to cover such interest in 
the buildings as the insured had. This was a leasehold only, but 
it was an insurable interest. Presumably it is the interest which 
an application, if one had been made, would have shown, for it is 
the only interest which the tool company ever had or claimed 
to have. To such an interest the proviso whose protection 
is invoked is not applicable. The policy covering only the 
interest of the lessee, the ownership of the fee becomes immaterial. 
The lessee cannot control its transfer, and has no right to be heard 
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upon any subject relating to its ownership, so long as its posses- 
sion under its lease is not disturbed. This view of the case ren- 
ders it unnecessary to refer to the cases cited in support of the 
general doctrine that a false affirmation of ownership, on which in- 
surance is induced, will relieve the insurer from liability on the 
policy. Ta2court below erred in entering judgment non obstante 
on the reserved point, and judgment is now entered on the verdict. 
Mitchell, J., dissents. 


SUPREME COURT OF PENNSYLVANIA. 


BEECH 


vs. 


FARMERS’ & BREEDERS’ MUT. LIVE-STOCK 


INS. ASS’N.* 


In Pennsylvania it is lawful to bring suit against an insurance company in 
any county where the insured property may be located, and to direct pro- 
cess to any sheriff in either of the counties of the commonwealth. 


J. M. Garpreatu and W. H. Kuixeensmira, for Appellant. 
W. H. Youne, Jonn F. Wentiine, and D. A. Mixuer, for Appellee. 


Assumpsit by George Beech against the Farmers’ & Breeders’ 
Mutual Live-Stock Insurance Association, upon a policy of insur- 
ance onahorse. Plaintiff obtained judgment. Defendant appeals. 
The action was brought in Westmoreland County, where the horse 
was kept, and the writ was directed to, and served by, the sheriff 
of Butler County. Defendant moved to set aside the service of the 
writ. ‘This motion was denied, the court delivering the following 
opinion thereon: “ We are inclined to give the act of 24th April, 
1857, a more liberal construction than that given it by the learned 
counsel for defendant. The legislature, we think, intended to 
cover all insurance companies by designating two classes.—First, 
those incorporated under the laws of this commonwealth; and, 


*Decision rendered, November 3, 1890. 
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second, foreign companies. In the case of Quinn vs. Association 
(100 Pa. St., 384), Justice Sterrett says: “But the language em- 
ployed did not clearly include life and accident insurance compa- 
nies, both of which were equally within the mischief that required 
a remedy, hence the supplement of April 8, 1868.” The defendant 
company was incorporated under the acts of 4th April, 1873, and 
1st of May, 1876, and the granting of letters patent by the gover- 
nor was, in a sense, but a ministerial act. The life of the corpora- 
tion comes from the legislature. We have no reason to change 
our mind on the question raised. The act of 1857 was as follows: 
“Section 1. That, in addition to the remedies now provided by law, 
it shall be lawful for any person or persons, body politic or corpor- 
ate, who may have a cause of action against any insurance company 
incorporated by the legislature of this commonwealth, or against 
any insurance company that may have an agency established in this 
commonwealth, to bring suit in any county where the property in- 
sured may be located, and to direct any process to the sheriff of 
either of the counties of this commonwealth.” 
Per Curtam.—Judgment affirmed. 
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MISCELLANY. 


Cases to which an insurance company is party, which are not 
actions on policies, but which relate to matters outside of insur- 
ance; as jurisdiction, injunction, mandamus, the relations of 
statute laws to corporations, etc., where the principles and prac- 
tice of insurance, as such, are not specifically involved; and 
other cases of incidental interest to underwriters. These 
sketches are given merely as chapters of current information, 
an‘l are not intended as digests, nor for citation. 


MAanpaAmovs. 


American Casualty Ins. and Security Co. vs. Orasmus R. Fyler, 
Insurance Commissioner, decided by the Supreme Court of Con- 
necticut, first district, at its March term, 1891, upon an applica- 
tion by the plaintiff for a mandamus to compel the commissioner 
to grant permission for it to do four kinds of business in the state, 
held that, where the duty which a public officer is asked to en- 
force is the performance of some definite, precise act, or is one of 
a class of acts purely ministerial, and in respect to which he has 
no discretion whatever, and the right of the party applying for it 
is clear, and he is without other adequate remedy, a writ of man- 
damus may issue. But the court will not interfere by mandamus 
with the executive officers of the government in the performance 
of ordinary official duties which involve the exercise of discretion 
or judgment. 


Removat or Causes. 


Nussbaum et al. vs. Northern Ins. Co. et al., decided in the U. 
S. Circuit Court, S. D. Georgia, W. D., November 5, 1889, was an 
echo from XVIII Ins. L: J., 172, where the insurance points of the 
case were fully laid down. The above merely decided that the 
Federal court will allow plaintiff, before verdict, in an action re- 
moved from a State court in Georgia, to discontinue his suit as to 
part of the amount sued on, which he could do before removal un- 
der Code Ga., § 3479, authorizing amendments at any stage of the 
cause as matter of right. 
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The Connecticut Insurance Commissioner is by statute invested 
with a wide range of discretion and judgment in regard to the in- 
spection of companies of his own state and the admission or ex- 
clusion of companies from other states. The authority given to 
him is administrative or quasi judicial, rather than ministerial, 
and the court will not by mandamus undertake to control his judg- 
ment or discretion in the matters committed to his care in the 
ordinary discharge of his public duties. 


Wits. “ THerr CHILDREN.” 


The case of Evans et al. vs. Opperman, decided by the Supreme 
Court of Texas, February 25, 1890, relates to wills and, incident- 
ally to life policies as portions of the estate of husband and wife 
under the statutes of the state of Texas. 

O. took out two life policies, $10,000 and $4,520, payabie to his 
wife Mary, and in case of her prior death to “their children.” 
Another policy for $5,000 was made payable to the wife, “ her ex- 
ecutors, administrators or assigns.” The wife died first leaving a 
will which gave the husband certain specific bequests and all her 
interests in their community property. Afterward O. married 
again and died, and a posthumous child was born. All three pol- 
icies had been paid to the children of the first wife, and suit was 
brought by the child of the second marriage for an equal interest 
in all the policies. 

It was held that “their children” meant the children of the 
husband and the first wife, and that the two policies first men- 
tioned belonged exclusively to them. That the other was the sep- 
arate estate of the first wife, and that her will did not pass title of 
it to her husband, but that he became entitled to one-third under 
the statute, and of this one-third the posthumous child could se- 
cure his proportion along with the other property belonging to 
his father’s estate. 


: FrpreraL Courts.—Time to ANSWER. 


Pelzer Manufacturing Co. vs. St. Paul Fire & Marine Ins. Co. 
Same vs. Savannah Fire & Marine Ins. Cu., in the U. S. Cireuit 
Court, D. South Carolina, November 2, 1890, held, that the period 
allowed the defendant to answer or demur by Code S. C. is sus- 
pended by filing in the State court bond and petition for removal 
to the United States Circuit Court, and becomes current when the 
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record is filed in that court; and, under the circuit court rules, 
(fourth circuit) the defendant will be in time if he serve his defense 
before the rule-day next thereafter. The insurance points in this 
case are in 19 Ins. L. J., 372. 


TaxaTION In LovIsIANA. 


In Parker vs. North British & Mercantile Ins. Co., Civil District 
Court, Division A. No. 28,588, January 25, 1890, it was held that a 
foreign insurance company doing business in the state of Louisiana, 
is liable to taxation on the “ gross premiums” received there, when 
a deposit to secure American policy-holders is made and taxed in 
another state. 


Pusric Lanps.—R. R. Grants.— WHEN OpERATIVE.—TITLE. 


The case of Shepard et al vs. Northwestern Mut. Life Ins. Co. et 
al.,in the U.S.C. C. Mich., E. D., September 2, 1889 is only of 
remote interest to underwriters. It relates to Indian treaties, and 
rules that where such atreaty provided that it should be obligatory 
as soon as the same should be ratified by the president and senate, 
it did not take effect until signed by the president, although it 
had been previously ratified by the senate, and accepted by the 
Indians. 

While the act of June 3, 1856, granting certain public lands to 
the state of Michigan for railroad purposes, was intended as a 
present grant of the lands included in its terms, no further convey- 
ance by the government being contemplated, yet the grant did not 
become operative or divest the title of the United States to any 
particular lands until they had been earned by the building of a 
certain number of miles of road, and selected by the railroad com- 
pany. Such act, however, did not attach to lands which, at the 
date of the act, had been reserved to the United States. Where 
the title of the Indians and their right of occupation of certain 
lands had been fully extinguished, it was he/d that they passed 
under this act, notwithstanding that they were held by the United 
States in trust to sell them for the benefit of the Indians. But, 
even if these lands did not pass under the act, it was held that the 
defendant, who had taken possession and claimed title under the 
same act, was estopped to set up this fact. The doctrine of com- 
mon source is applicable. Defendants in this case claimed title 
under a deed from the Amboy, Lansing & Traverse Bay Railroad 
Company, the original grantee of the land under the act of Con- 
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gress. Plaintiff claimed under a deed from the Jackson, Lansing 
& Saginaw, which had succeeded to the rights of the Amboy Com- 
pany upon its failure to perform the conditions of the grant. 
Held, (1) that the Amboy Company had never earned the lands in 
question, and that its deed to defendants was inoperative to pass 
the title; (2) that Congress, by an act of July 3, 1866, had elected 
to forfeit the right of the Amboy Company to the lands then 
unearned, upon its failure to perform certain conditions, and, upon 
such failure, had authorized the state legislature to confer the 
grant upon some other corporation; (8) that the Amboy Company 
failed to perform such conditions, and the legislature thereupon 
conferred its grant upon the Jackson Company, under an arrange- 
ment to that effect between the two companies; (4) that, even if no 
forfeiture was intended, the acts of the legislature and of the two 
companies operated as a surrender by the Amboy Company of its 
rights, and the investiture of such rights in the Jackson Company; 
(5) that the Jackson Company was not the mere assignee of the 
Amboy Company, and did not take the unearned lands subject to 
its conveyances; and hence that patents of these lands, subse- 
quently issued to such company, did not inure to the benefit of the 
grantees of the Amboy Company. 


ACKNOWLEDGMENT OF DrEp.—C1ioup.—LimiTaTion.—EVIDENCE. 


In Mutual Life, Respondent, vs. Covey et al., Appellants, N. Y.S. C. 
general term, December 7, 1889, a deed executed in 1873 was 
acknowledged in Tompkins County before a notary public, who 
resided in, and was appointed to act as such in Schuyler County. 
Held, that such notary had no power to take the acknowledgment 
in Tompkins County; that the authority given by the Revised 
Statutes to notaries to exercise the duties of their office at any 
place within the state did not apply to their power to take acknowl- 
ments. The notary’s name being subscribed only at the end of 
the certificate, he could not be considered a subscribing witness. 

Such deed was afterwards declared void in an action brought for 
that purpose. Thereafter plaintiff made a loan to the grantor and 
took a mortgage acknowledged in the same manner as the deed, 
and on foreclosure thereof bid in the premises. Pending the fore- 
closure the judgment declaring the deed void was set aside. Held, 
that plaintiff's mortgage was valid in equity; that the deed was a 
cloud on plaintiff’s title which it could maintain an action to 
remove. The action was brought within ten years from the giving 
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of the mortgage. Held, that it was not barred by the statute of 
limitations. Testimony of a notary who was the attorney who 
drew the deed that the acknowledgment was taken at a cer- 
tain place does not necessarily involve a communication by his 
client to him in the course of professional employment, and is not 
inadmissible under § 835, Code Civ. Pro. 


Jurispiction. N. J. Srarures. 


In Peltz vs. Supreme Chamber of the Order of Financial Union, 
in the New Jersey Court of Chancery, March 18, 1890, Bird, V. C., 
held that where the officers of a benevolent association have been 
guilty of illegal conduct, equity hasjurisdiction of a bill to restrain 
the association from the further transaction of business, although 
such jurisdiction was not given by the act under which the associ- 
ation obtained its certificate. Where an injunction is necessary to 
protect the assets from further illegal management, equity may do 
whatever is necessary to protest the rights of the parties. 

A scheme of a so-called benevolent association, which depends 
for its success upon the lapsing of a very large proportion of its 
memberships, is not within the meaning of the New Jersey stat- 
ute, authorizing the formation of benevolent and charitable insti- 
tutions, and the court will appoint a receiver to take charge of and 
distribute the assets among the members. 


PurcuasE oF Reat Estate.—Insunorion. 


In Levy et al vs. Mutual Life Ins. Co.,in the N. Y. Supreme 
Court, general term, November 7, 1889, a policy-holder sued to 
enjoin the company from buying certain land and from erecting a 
building, and to compel it to sell land already acquired, on the 
ground that it was exceeding its charter rights and was render- 
ing itself liable to a forfeiture. The complaint failed to allege 
an intention to buy the land, and showed that the building was 
already in progress of erection. It did not show that a sale of 
the land acquired could properly be made, or that such sale could 
be made without injury to defendant, nor did it show that plaint- 
iff would suffer in any way by the action of the company, or that 
its assets would not meet all liabilities if the charter were for- 
feited. It was held that the complaint should be dismissed, and 
that an action for such purpose, if maintainable at all, should be 
brought against the officers or trustees of the company, and not 
against the company itself. 
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Removat or Causes. Wisconsin SratvuTss. 

Wadleigh vs. Standard Life and Accident Ins. Co., in the Su- 
preme Court of Wisconsin, April 8, 1890. Where the right of re- 
moval concerns only the party himself and its waiver involves no 
principle of public policy, he may waive his right; and where he 
has filed a petition and bond for that purpose, but the record has 
not yet been sent to the Federal court, he should be permitted to 
withdraw them upon giving due notice to his adversary. The re- 
vised statutes of Wisconsin, § 3069, provides that any order is ap- 
pealable which affects a substantial right, so as to determine the 
action, and prevent a judgment from which an appeal might be 
taken. Ae/d, that an order denying an application to withdraw a 
petition and bond for the removal of the cause to a Federal court 
is appealable thereunder. 


Prrsury 1n Massacuvsetts. 

The Supreme Judicial Court of Massachusetts November 26, 1889, 
in Avery vs. Ward, declares it perjury to swear falsely in the proofs 
of loss submitted to aninsurance company. Itsruling is that under 
St. Mass., 1887, ¢. 214, § 60, prescribing the form of policy to be 
used by fire insurance, and requiring a provision therein that in 


case of loss “a statement in writing, signed and sworn to by the 
assured, shall be forthwith rendered to the company, setting forth 
the value of the property,” the oath taken by the policy-holder, in 
pursuance of such provision in his policy, is one “required by law,” 
within the meaning of Pub. St., c. 205, § 2, defining perjury as the 
willful false swearing in regard to any matter respecting which an 
oath is required by law. 


INJUNCTION. ‘“ 


Monaghan vs. Manhattan Life Ins. Co., decided in the Louisiana 
Court of Appeals, June 21, 1890, where it was held that when dif- 
ferent parties claim the proceeds of a life policy, the company may 
pay the amount into court, and upon due proof of its averments 
be entitled to such judgment as shall protect it. But it cannot 
have an injunction against a claimant preventing him from further 
proceedings, but must leave him to intervene if he wishes, and 
maintain his rights if he so desires. 


PRAcTICcE. 


Pierson vs. Cronk, Supreme Court, New York County, special 
term, November, 1890. Thisis the ancient litigation concerning 
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the Widows and Orphans Benefit Life Co., which reinsured in the 
Mutual Protection, January, 1872. On February 13th of the same 
year, the latter company merged into the Reserve Mutual, and on 
the 13th of June reinsured in the Guardian Mutual, which the fol- 
lowing year went into the Universal. The Universal failed in 
1879! Such the history. We clip the following from the Federal 
Reporter :— 

Abatement and revival—When Motion to Revive may be Made. 
The death of plaintiff during the progress of the trial, and before 
the case has been submitted for decision, is no ground for dismiss- 
ing the action, as a motion to revive may be made at any time be- 
fore judgment. 

Corporations—Liability of Directors—Waste of Assets—Notice 
of Counsel. The entire assets of an insurance company were 
transferred to another company, in violation of law, and during 
such transfer a large sum of money was withdrawn from the treas- 
uries of both companies to procure loans in order to perfect the 
transfer, thereby impairing the capital of both companies, and in- 
juring creditors and policy-holders. Held, that a director of both 
companies at the time of the withdrawal of the funds was liable for 
the waste of the assets, at the suit of a receiver of the company, 
whose assets were transferred; and the fact that the transfer was 
made on the advice of counsel is no protection. 

Same—Acquiescence by Creditors. The fact that the policy- 
holders of the original company received dividends on their poli- 
cies from the consolidated company does not estop them, or the 
receiver representing them, from maintaining an action against 
the directors of the original company for wasting its assets by 

, the consolidation. 

Same—Evidence. Evidence that the illegal consolidation of the 
two companies resulted in taking from the consolidated treasuries 
an amount largely in excess of the outstanding obligations of the 
original company, and that the deficiency continued until the 
company, unable to meet its obligations, passed into the hands of 
a receiver, is sufficient to show that the deficiency resulted from 
the consolidation. 





